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? BILLS AFFECTING INTERSTATE COMMERCE. 



Committee on Interstate and Foreign Commerce, 

House of Representatives, 
Washington, D. C, February 1, 1916. 
The committee met at 10.30 o'clock a. ra., Hon. William C. Adam- 
Son (chairman) presiding. 

STATEMENT OF HOH. JUDSON C. CLEMENTS, INTERSTATE 
COMMERCE COMMISSION. 

The Chairman. Judge Clements, if you will take the stand the 
committee will be gladto hoar from you on the proposition you have 
to present. 

Commissioner Clements. I came up here on the request of Mr. 
Ray burn, and not that I have anything to volunteer. I do not know 
what I am asked to talk about. I am just here on invitation. 

Mr. Raybuhn. I asked you to eome here, Judge Clements, and talk 
about this bill. The commission advocated this bill the last time. 

Commissioner Clements. Which bill is that? 

Mr. Rayburn. Ths bill for giving greater publicity, amending sec- 
tion 20 and section 20a in the bill. The principal part of the addition 
to section 20 of this bill is to give the commission power to go into 
correspondence and documents regardless of the nature thereof. In 
other words, to try to cure, if you can, the Supreme Court decision 
in the L. & N. case in which you tried to go into the correspondence 
and they held you could not do it. And the principal part of the 
addition to section 20a of this bill is that giving the Interstate Com- 
merce Commission power of veto to the issue of new stocks and bonds 
by railroad corporations. 

Commissioner Clements. Taking up the first matter, I have noth- 
ng to add to what has been said heretofore, that is, the desirability 
f an amendment of the act which will enable the commission to have 
access to and inspect correspondence. The views of the commission 
have not changed any since our last communication to you on this 
subject. It is referred to in our last annual report, and we gave 
attention to proposed provisions in the bill to which you refer on that 
subject. 

Mr. Sterling. To what commission do you Fefer i 

Commissioner Clements. To the Interstate Commerce Commis- 
sion. As I understand it the provisions in the Rayburn bill are in 
substantially the language which the commission thought at that 
time was adequate to accomplish the purpose. It was pointed out 
then that it was very important in aid of its investigations relating 
to transactions between railroads and between them and their 
patrons involving possible violations of the law, etc., to have access 
to the correspondence, wherein the evidence largely rested, the Su- 
preme Court having held that though the commission is authorized 
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under the existing law to examine documents, books, accounts, 
memoranda, etc., and prescribe the manner and form in which the 
accounts shall be kept, but that the law does not cover correspon- 
dence. 

Now you can readily sec how easy it is to cover the details of any 
kind of transaction in a letter or in letters without putting it in a 
book, and therefore have it where it is not open to inspection. 

Ihe commission has had occasion in respect to three phases of its 
work to examine the affairs of the carriers in their offices. First, 
through what we call our division of inquiry, which is organized for 
the purpose of ascertaining, by inspection of the carriers accounts, 
evidence of violations of the law such as rebates and violations of 
the Klkins Act, and all that kind or class of transactions which are 
forbidden by the statute, and for which penalties are proscribed. 

It quite often happens that in the examination of accounts, docu- . 
ments, and books, those things which under the decision of the Su- 
premo Court we do have access to through our examiners, a trans- 
action will look suspicious, and yot the animus, the intent or lack 
of intent, will be cleared up or emphasized in correspondence. In 
some instances while the vouchers and books have indicated a 
probable misdemeanor, upon examination of the correspondence it 
has been clearly established that the transaction was lacking in 
intent to violate the law. On the other hand, an examination of the 
correspondence sometimes indicates and clears up beyond question 
an intent to do a thing which is known to bo a violation of the law. 

Mr. Ksch. Does this bill, Commissioner Clements, meet the decision 
of the Supreme Court in the Louisville & Nashville case? 

Commissioner Clements. That is what it is intended to meet. 
That is the sole purpose of it. 

Mr. Escir. And give you supervision then of the correspondence of 
the carriers ? 

Commissioner Clements. Yea; access to them rather than super- 
vision . 

Mr. Coady. What is the purpose of the language on page -6, lines 
13 to 17, inclusive? They seem to be to me very broad and compre- 
hensive, after designating certain powers you should have under this 
bill. 

Commissioner Clements. Is that the present Ray burn bill? 

Mr. Coady. This is in black type on page 5. The language is: 

Id addition to the certificates and reports herein mentioned the commission may 
require the carrier to furnish -any further statement of fact or evidence that it may 
deem necessary or appropriate relating to business transactions u(, for, or with said 

Commissioner Clements. Does that not allude to control of capi- 
talization ? 

Mr. Coady. No, I think not. 

Mr. Rayburn. It has reference to what publicity may require. 

Commissioner Clements. That is preceded by this new language 
in block type: 

The commission shall have the power to investigate all financial transactions of 
mid carriers and to examine into the actual cost and value of property acquired by. or 
services rendered to, said carriers. The carrier may be required by order of the 
commission to disclose every interest, direct or indirect, of the directors, stockholders, 
officers, agents, attorneys, employees, receivers, or operating trustees of such carrier 
in any transaction under investigation. 
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Mr. Raybuhn. That comes under the special reports that the rail- 
roads are forced now to make, to the commission $ 

Commissioner Clements. Yes. 

Mr. Rayburn. That was language suggested hy the commission 
when this bill was up in 1914, as well as the provisions to allow them 
to go into correspondence and documents regardless of the dates, 
etc., in order, as they thought at that time, to make the publicity 01 
the thing and their knowledge of the transactions complete. 

Commissioner Clements. That is just a broad provision for the 
purpose of enabling the commission to call for any specific informa- 
tion as to any fact or circumstance it may discover that points to 
anything concerning which it ought to be informed and to have a 
fufl disclosure as to what may be involved. 

The Chairman. If you accidentally found something you had not 
thought of, you ought to be allowed to follow it up? 

Commissioner Clements. Yes; if we come upon any clues that 
indicated something that ought to be looked into, it would enable ua 
to call for complete information as to the facts. 

Mr. Esch. I notice in that language you read, Judge, that the 
commission can require the disclosure of interest on the part of 
directors, stockholders, officers, agents, and attorneys. Might that 
not violate the protection that is given to the relation of attorney 
and client? 

Commissioner Clements. That is a matter that has been discussed 
more or less. It is readily to be seen that the facte and details 
about anything that a carrier is doing or any transaction upon which 
it enters, such as an arrangement with any other company or con- 
cern, may rest in correspondence with an attorney. As you know, 
they have many attorneys — general attorneys, special attorneys, 
etc., for the various. classes of their business. So that it would not 
be a difficult matter to have most any kind of an arrangement dealt 
with in the correspondence of an attorney, and the commission has 
felt that if full disclosure were required there would be an opportunity 
to reach the matter however it is transacted. 

Mr. Hamilton. When you send for this information, of course 
you take it into consideration ? 

Commissioner Clements. Yes. 

Mr. Hamilton. That becomes evidence, I take it, before the com- 
mission. Now, how do you reconcile this or differentiate it from 
what you undertook to state at the outset, as I understood you were 
endeavoring to remedy the law by reason of a decision of the court 
on Mr. Escn's inquiry t 

Commissioner Clements. Well, the court held that under the law 
as it now stands we may have access, through our examiners and 
inspectors, to the books, accounts, documents, and memoranda, and 
that we may prescribe the form and manner in which the books and 
accounts may be kept, so there may be uniformity of method in 
making charges and credits, and stating accounts generally in every 
railroad office. 

Mr. Hamilton. Was this clause in the bill, which has just been 
read, incorporated there for the purpose of compliance with that 
decision ? 
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Commissioner Clements. I was going to discuss the decision. 
When we wore making a general investigation of the Louisville & 
Nashville Railroad Co/s affairs, we undertook to examine the cor- 
respondence in their office. This they refused to permit, making the 
point that under the law they were not required to submit to such 
an examination; that the commission had no such authority under 
the law, which contentions the Supreme Court sustained. This bill 
is intended to overcome that difficulty, to the end that we may have 
access to carriers' correspondence as well as to their books, accounts, 
vouchers, etc. 

Mr. Hamilton. Does this language which has Just been read in the 
bill — is it your theory that overcomos that difficulty? 

Mr. Rayburn. That does not bear on it all. Section 20 of the act 
to regulate commerce deals almost wholly with the fact of what the 
Interstate Commerce Commission is allowed to call on the railroads 
for. In other words, it is the publicity feature of the act to regulate 
commerce, and those powers that are given to the Interstate Com- 
merce Commission to allow itself to surround itself with all the facts 
regarding the physical transactions of railroad companies. This is 
just an extension of that. 

Mr. Hamilton. If the commission is permitted to send for the 
information, then obviously their purpose is to take it into considera- 
tion. Why should the commission be permitted to send for it if they 
can not take it into consideration? 

Mr. Rayburn. The part in this bill that bears directly upon the 
L. & N. decision will be found beginning on line 9, on page 6, in which 
it says — the law as it now stands reads this way: 

a to all accounts, records, and raemo- 

In this bill there is written after the word "memoranda," "corre- 
spondence, documents, papers, and other writings, regardless of the 
dates thereof." 

Mr. Hamilton. On what page is that? 

Mr. Rayburn. That is on page 6, incorporated in the paragraph, 
lines 9 to 15. That is the one provision in the bill that is supposed 
to cure the defect, as Judge Clements says in the law now, and which 
prevented them from going into this matter in regard to the L. & N. 
case. But this bill here, on page 5, beginning on line 4 and extend- 
ing to line 17, inclusive, carries out the other part of the bill, the law 
as it now stands relating to the publicity in transactions of railroad 
companies, and giving the commission power to surround themselves 
with additional facts, that they may know how in the future to judge 
better the conditions under which the railroads are conducting their 
transactions. 

Mr. Hamilton. In other words, one provision provides they may 
send for this information, and the next provision that they may take 
it into consideration 1 

Mr. Rayburn. No. 

Mr. Fsch. I suggest we hear the judge. 

Mr. Hamilton. Judge Clements will clear it up undoubtedly. 

Commissioner Clements. The second thing I had to say about 
the experience of our inspectors is that we have a corps of what we 
call examiners of accounts, who have been appointed under the gen- 
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ural provisions of section 20, for the purpose of inspecting the books 
and accounts of the carrier generally to the end that they may be 
kept with uniformity, so that our annual report made from all of 
these separate reports on the basis of expenditures, investments, 
depreciation, etc., should speak one tongue, one language, to the end 
that the reports of all and each of them will be on the same basis and 
that, as combined, there will not be a babel of confusion as to what 
is meant by this accounting item on this road as compared with a 
similar item of another road kept on a different basis. A condition 
of this sort has been cured by this section 20 prescribing a uniform 
system of bookkeeping, accounting, and reports. 

But these examiners of accounts, generally speaking, go through 
the books and accounts for the purpose of checking these things and 
keeping the uniform system up and pointing out any deviations from 
it, and when they find evidence of a violation of law it is brought to 
the attention of the commission. They are not primarily appointed 
and sent out for the purpose of looking for evidence of misdemeanors, 
but they are to report such evidence when they find it. Their work 
is for general administrative purposes, namely, to see that the rules 
and regulations of the commission are observed and complied with and 
that the uniform system of accounts is kept up by all of the roads. 

Then we have employees in the division ot valuation for the pur- 
pose of ascertaining the history of all these corporations. One feature 
of the valuation act is that we must ascertain and report the organiza- 
tion history, and in that branch we have had no trouble about seeing 
what we need to see in getting the history of these organizations. 

Our examiners of accounts, however, are confronted frequently 
with a refusal to disclose the correspondence. Sometimes it is a total 
downright refusal; sometimes it is a refusal to show, except after the 
officers of the company have inspected the correspondence first and 
determined what part of it they may see, and the commission has not 
felt that it was authorized in good- ethics to demand of carriers their 
correspondence since the decision of the Supreme Court in the L. & N. 
case. Some of them throw their files open to inspection without hesi- 
tation, while others restrict our examiners and say, "You may see 
this and that." 

Mr. Hamilton. What objections do they urge against disclosing 
their correspondence 1 

Commissioner Clements. Well, I am not informed in detail of what 
this road and that road may have said about it. 

Mr. Hamilton. I meant in a general way. 

Commissioner Clements. In a general way they made the point, 
first, that that act was not retroactive, and therefore we should not 
see anything; back of the date when the Hepburn Act was passed. In 
some cases they have been content to simply say that it is unauthor- 
ized by law, and that the commission has no right to see their corre- 
spondence, and that therefore they are not required to show it to us. 

Mr. Hamilton. They claim it is inquisatorial, of course ? 

Commissioner Clements. Yes; inquisatorial, and some of it may 
be with their attorneys and therefore be confidential under the pro- 
tection of the law relatingto confidential communications. They give 
various reasons for it. There are managements and managements,' 
you know. Some of them do not think it is necessary to say any- 
thing except that you have not the authority to call for it, and others 
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are totally defiant and say you can not see it at all. Others are cau- 
tious and say you may see it after we have looked into it to Bee 
whether or not there is anything you ought not to see. So that their 
reasons for refusal are various. 

I suppose that in going hack for a good many years it is perfectly 
manifest what the reasons are, namely, it would disclose correspond- 
ence respecting details and arrangements between competing lines and 
about rebates and all sorts of things they would not care to have dis- 
closed. The free-pass business was playing a large part in the L. & N. 
case, as well as were other arrangements involving correspondence 
with various interests, including some newspapers, perhaps. 

Mr. O'Shacnessy. For one reason or another they refuse and you 
think it is necessary to get the correspondence to get down to the 
bowels of the matter ? 

Commissioner Clements. To be perfectly fair about it, for one rea- 
son or another, some refuse altogether, some in part, and others refuse 
not at all. That is the situation as it is. 

Mr. Dillon. Can you give me the book and page of that decision t 

Commissioner Clements. I do not believe I can, offhand. 

Mr. Ratbubn. I believe you can find reference to it in the last re- 
port of the Interstate Commerce Commission. 

Mr. Stephens. You have a third point. Do you wish to speak as 
to that, Mr. Commissioner 1 

Commissioner Clements. No. I spoke first of our people who 
have occasion.to look into the offices of the railroads, and then of the 
valuation business. As to the latter there has been no trouble so 
far. That relates to history of organization mostly. Then there 
was the general examination of accounts that I have been just talking 
about, and prior to that I referred to the inspectors in the Division 
of Inquiry, who took for evidence of misdemeanors, criminal viola- 
tions of the law. That covers the three. 

Now, it seems perfectly evident to us that so far as relates to dis- 
closure of the truth, tbe same reasons apply to the examination of 
the correspondence that do to memoranda, documents, books, vouch- 
ers, etc., as the law now provides. It is simply a part of the transac- 
tions which may be altogether legal or may lie altogether illegal, and 
which may appear in correspondence just as well as in these other 
forms, ana access ought to be complete. I do not think that in re- 
spect to a carrier voluntarily engaged in the public service, with the 
obligations that rest upon it in that business to treat everybody that 
it serves with fairness and equality and to desist from favoritism, 
discriminations, etc., there is any place in such a public service for 
secrets. It is not like a confidential communication between John 
Doe and his attorney who is going to defend him in a lawsuit between 
Richard Roe . and himself. The transactions of carriers relate to 
things and affairs which the public, under the Constitution, assumes 
to regulate, being a public service, and I think that takes them out 
from under the protection of the privilege accorded an attorney and 
client. It is just as easy to conceal these things in a letter, if a car- 
rier is disposed to indulge in them, as it is anywhere else. The whole 
thin g could be covered Dy correspondence — by letters of people who 
stand in the organisation and on the staff of the railroad manage- 
ment as attorneys as well as anybody else— and I do not believe the 
reason of the law for the protection of confidential communications, 
etc., between individuals, applies in a case of this sort. 
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The Chairman. Can you resume your statement on Friday morning 
and discuss the other features of the bill then* 

Commissioner Clements. Yes, sir; I shall be glad to do so. 

The Chairman. Then the committee thanks you for your present 
service and will ask you to come on Friday morning at 10 o'clock. 

STATEMENT OF J. C. LINCOLN, TRAFFIC MANAGES, MER- 
CHANTS' ASSOCIATION, 233 BROADWAY, NEW TORS CITT. 

Mr. Lincoln. Mr. Chairman and gentlemen of the committee, since 
I last appeared before this committee in the discussion of the Senate 
amendment to the act to regulate commerce, the Cummins bill has 
become the law, and many situations, I think, have arisen since that 
time which were not anticipated and which were not discussed in the 
previous hearings, either before the Senate or the House committees. 

One situation has arisen which leads to a great deal of trouble and 
which I do not think was in the minds of either the committee or the 
proponents of the bill, and certainly was not thought of by the public 
generally. I refer to the question of baggage. 

Under the Cummins amendment a carrier is prohibited from limiting 
its liability in any respect whatsoever, except as to goods hidden from 
view, and m the case of the goods being hidden from view it may limit 
its liability to the value as stated by the shipper when the value is 
demanded. 

Section 10 of the act to regulate commerce provides that a shipper 
in tendering property for transportation, if he makes a misstatement 
as to the character of the property, or as to the value of the property, 
or as to the weight, and other things that are referred to in the sec- 
tion, it is a misdemeanor, and he is subject to a fine or imprisonment, 
or both. It is the application of section 10 that has created much 
of the trouble with which we arc confronted to-day if the Cummins 
bill were enforced as a matter of law, and my construction of section 
10 is correct. 

In the case of baggage the rates are mode based upon value. A 
shipper — the passenger — is assumed to declare the value in order 
that the proper charges may be assessed upon that baggage when 
tendered for transportation. Take as an illustration : Last evening 
my daughter accompanied me to Washington. I telephoned to her 
that I was coming to Washington last night and I said, "You had 
better get ready and come down with me. Have your baggage 
checkeo and come to the train. I will meet you and you come on 
to Washington." She ordered the baggage wagon; went to the 
station to have her baggage checked. The man said to her, "What 
is the value of the baggage?" She replied, "Why, I do not know 
what the value of it is. I could not tell you now." H<; said, "Well, 
you can just declare a value;" and she had in mind the old express 
regulation of $50, so she declared a value of $50; that is, the old 
express declaration. 

The Chairman. Mr. Lincoln, you made a very valuable extended 
statement in the hearing before, but what I understood you to say 
to me was that you had thought out a test to put in this bill that 
would solve the problem ond make it right, and that is what we want 
to get from you is the result of your study — your efforts in this 
matter. 
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Mr. Lincoln. I do want to present that. 

Mr. Stevens. I should like to have him finish that statement he 
was on. 

The Chairman. Do not fail to give us that before you close. 

Mr. Lincoln. I will give you what you suggest. 

Now, as to the rate upon the baggage, the transportation of 150 
pounds of baggage is included in the passenger fare, and in trans- 
porting that 150 pounds the carrier does so, based upon the value 
of that baggage not exceeding $100. If the value of the baggage 
exceeds $100, then they have a rate which they apply to baggage of 

? 'eater value, namely, 10 cents for each $100 or additional value, 
hat would mean if the trunk were worth $200 the passenger would 
under their tariffs be required to pay 1Q cents in addition to the 
regular passenger fare for the placing on the carrier of the $200 
liability. It would be taken in the ordinary course of transportation 
under $100 liability without any additional payment. 

Now, I do not believe there is one person out of fifty who can declare 
the actual value of baggage when tendered for transportation — cer- 
tainly not the ordinary passenger. The travelling man may occa- 
sionally be able to do so. The rates upon baggage are fixed upon 
value. The commission has said that when the value is in excess of 
$100 for 150 pounds of baggage the carrier may charge as a reason- 
able charge for the increased liability, 10 cents for each $100 of addi- 
tional declared value. If there is excess baggage, that is baggage in 
excess of 150 pounds, they pay the excess baggage rate on a valuation 
of 66 j cents per pound; if the value is in excess of that you can pay 
at the rate provided for baggage of extra value and secure insurance 
from the company at the rat? of 10 cents for each $100 of additional 
declared value. 

Is it a violation of the law for the passenger to declare other than 
the true value when the baggage is tendered for transportation ? Is 
it a violation of the law when the passenger, in responding to and 
signing the forms which are submitted by the railroad, which say, 
"this is the true or real value," to declare other than the true or real 
value? Is this a violation having in mind section 10, which states 
that if a misrepresentation is made as to value, weight, character, 
etc., it is a violation of the law ( .Why should I declare a piece of 
baggage which is worth $500 a* only worth $100? There certainly 
would be no inducement to mistate, if I knew the value, unless I was 
doing it to try to secure a lower rate. Is it proper under the law, 
construing section 10 in connection with the Carmack amendment as 
amended Tiy the Cummins bill, for the shipper to assume a part of the 
insurance by declaring a value for transportation purposes ? 

I can not quite conceive how that can be done the way the tariffs 
are published, the way the rates are made, and reading section 10 
in connection therewith. 

Now, dealing with express rates. As to express, there is not a 
graduation of ratings in the classification as in the case of freight. 
With freight goods arc graded according to classes. In the western 
classification there are 10 classes and in the official 8 classes, in 
addition to innumerable commodity ratings. With express ship- 
ments there are only two classifications. There is the merchandise 
classification and the food-products classification. The basic prin- 
ciple of rates for express charges are upon value. The rate upon 
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merchandise is based upon a value of $50 per 100 pounds, and all 
merchandise is taken at the one rate; that is, merchandise excepting 
the food products is taken at the one rate. The merchandise rate 
is based on a value of $50, whether it is feathers or silk, cotton or 
furs, hardware or jewelry; $50 is the valuation connected with that 
one rate. The rate is the same on all of them, because that is the 
way the express rates are made; they are made based upon value. 

Now, if the shipper has an article that is valued at more than $50 
for 100 pounds, then, under the express tariff, and that tariff is based 
upon the orders of the commission, there is a rate prescribed for the 
commodity if worth $100, $200, $300, or $400. In other words, if 
the shipper should declare the value, he can secure insurance on the 
commoditv for the full value thereof by paying 10 cents for each 
$100 of additional declared value. 

As the fundamental rate, or basic rate, is based upon a value of $50 
per 100 pounds, and there is a rate for all values on up higher than 
$50, is it a violation of section 10 to declare other than the true value 
in order to get the benefit of the $50 rate ? 

Large shippers have ordinarily placed their insurance outside. 
They aie securing a blanket policy which covers all their shipments 
as against insuring with the railroad company for the increased lia- 
bility in connection with each particular shipment. 

As to freight, I am segregating this subject into three parts — 
baggage, express and freight. As to freight the seme factors are not 
used in the fixing of rates on freight. There are several other factors 
used — weight, volume, risk, and whether heavy or bulky — as well as 
value. So that with the general run of articles which are trans- 
ported by freight, the articles are classified into many different 
classes, and ratings are provided without any reference to value. 
There are probably only 8 or 10 and possibly 15 items throughout 
that enormous list of articles which are transported by freight where 
the rates are based upon vidue, such as live stock, paintings, rugs, 
and household goods, and one or two other things, so the problem as 
to the freight is not as groat as it is to the express and baggage. In 
other words, the percentage of the business moving, based upon a 
limitation of liability as to value, is not as great, and certainly the 
number of people involved is not as great with freight as it is with 
express and baggage. 

It has been my viow and belief that the commission has had full 
power to deal with the questions of the rate based upon value when 
shipped by freight. In other words, where rates by freight are 
based upon value, the basic rate must be a reasonable rate, and the 
rate based upon increased value must bear a fair relation to the 
basic rate. They exercised that authority in the live-stock cases, 
and I think they also exercised that authority in the baggage case 
and the express case. 

The only point I want to bring out at this time is to consider the 
three propositions separately. I have prepared an amendment which 
I shall be very glad to lay before the committee. The basic principle, 
without going into the language, is that an exception be made as to 
baggage, so that the passenger may tender his baggage for transpor- 
tation, subject to the limited liability, that is, the liability under 
which the rate is fixed, with the privilege, if additional protection is 
desired, of insuring with the carrier, such additional protection to be 
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secured by a declaration of the value at that time, and that the decla- 
ration of value other than the true value for transportation purpose 
will not be in violation of section 10 of the act when the declaration 
is other than the true value. 

Mr. Hamilton. He has to make a declaration under the present 
act? 

Mr. Lincoln. I do not want him to make a declaration of value 
except as he wants protection. 

Mr. Hamilton. I supposed he had that protection without a 
declaration 1 

Mr. Lincoln. Under the Cummins amendment he has to declare 
the value. 

Mr. Hamilton. I meant before the Cummins amendment. That 
is what I asked in regard to. 

Mr. Lincoln. Prior to the Cummins amendment the liability of 
the carrier was limited to SI 00, unless the passenger declared a greater 
value. If he wanted additional protection he said "I want to ship 
this baggage at a valuation of so many dollars," and he paid the rate 
according to the value so declared. 

Mr. Hamilton. And he could not recover against the company 
without such insurance J 

Mr. Lincoln. Only to the amount of $100, unless the greater 
valuation was declared and paid for accordingly. 

The Chairman. Do you suppose that a human soul on earth ever 
apprehended that if the Cummins amendment was enacted that it 
would be applied to baggage ? 

Mr. Lincoln. I do not; but that is the way the tariffs provide. 

Now, I want to make a slightly different exception as to freight. 
The language as to freight is slightly different because it is a different 
kind of business, and to permit the limitation of liability in connec- 
tion with freight shipments, where the shipper wishes to declare a 
value other than the true value for the purpose of getting the lower 
rate requires different treatment, because in the cases of baggage and 
express the rates are based upon value with a fixed charge to be made 
for insurance if the shipper wishes to obtain protection from the 
carrier for the additional liability by reason of the increased value. 

The Chairman. Have you written out your suggestions there, your 
amendment? That is what I want you to do. 

Mr. Lincoln. Yes; I have it written out and will leave it with the 
committee. 

The Chairman. We can bring up your own statement and print it 
with this hearing. I suppose you still adhere to that statement? 

Mr. Lincoln. Quite a different state of facts has arisen since the 
old statement. 

The Chairman. In revising your testimony you can add anything 
you wish, but what I wish is your suggestions. 

Mr. Lincoln. I will send to the committee the suggestions, the 
proposed changes in the bill, and the extension of my remarks. 

(Thereupon the committee adjourned.) 
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(Mr. Lincoln subsequently submitted the following statement:) 

The "Carmack amendment" to the act to regulate commerce provided that a 
common carrier receiving property for interstate transportation should issue a receipt 
or bill of lading therefor and be liable to the lawful holder thereof for any lose, damage, 
or injury to such property caused by it or any common carrier to which such property 
might be delivered or over whose fines such property might pass, and declared that 
no contract, receipt, rule, or regulation should exempt such common carrier from the 
liability thereby imposed; it was also provided that nothing should deprive the 
holder of such receipt or bill of lading of any remedy or right of action which he had 
at that time under existing law. 

Under the tariffs and regulations of the carriers it was the common — in fact, almost 
universal— practice to provide for two rates of transportation upon the same com- 
modity, one subject to a limitation of liability on the part of the carrier and the other 
the higher rate based upon unlimited carrier's liability. 

In (lie case of shipments by express the standard rate was based upon a limitation 
of liability to the extent of $50 per 100 pounds or any fractional part of 100 pounds. 
Rates were also provided for the transportation of property of excess value at the 
actual value, the liability of the express companies under such rates being for such 
actual value. 

In the case of baggage the liability of the carrier was limited to $100 for 150 pounds 
of baggage, but rates were also provided for baggage ol excess value, the liability of 
the carrier under such rate being (or the actual value. 

In the case of shipments by freight it was the practice of the carriers to assume full 
liability for loss or damage, except in those cases where the rates wore based upon 
value, different rates baing provided for different values of the same commodity. 

With the. view that carriers under the Carmack amendment and under the common 
law could be held for the full value of the property in the case of loss, damage, or 
injury caused by the common carrier or while in its possession, suits were brought 
for recovery of the full amount of such loss, damage, or injury regardless of the limita- 
tion of liability as to value contained in the bill of lading or receipt, and regardless of 
the rate accepted by tbe shipper subject to such limitation as to value. 

The Supreme Court of the United States held in a number of cases involving ship- 
ments by express, as baggage and as freight, that where the shipper has the choice of 
two rates, the higher carrying unlimited carrier's liability, and "in a fair, just, and 
reasonable agreement" declares or agrees that the value of his shipment is a certain 
sum and thereby secures a reduced transportation charge, he is bound by that declara- 
tion or agreement. 

In the Sixty-third Congress, second session, Senate bill 4522, known as the Cummins 
bill, proposing to amend the Carmack amendment, was enacted as the law; in addition 
to enlarging the territorial scope of the Carmack amendment, to which I understand 
there is no objection, the Cummins bill added this important provision to the Carmack 
amendment, namely: 

"Provided, however, That if the goods are hidden from view by wrapping, boxing, 
or other means, and the carrier is not notified as to the character of the goods, the 
carrier may require the shipper to specifically state in writing the value of the goods, 
and the carrier shall not be liable beyond the amount so specifically stated, in which 
case the Interstate Commerce Commission may establish and maintain rates for 
transportation, dependent upon the value of the property shipped as specifically 
stated in writing by the shipper. Such rates shall be published as are other rate 
schedules." 

In considering this provision of the Cummins bill, we should also examine the 
report of the Committee on Interstate Commerce to the Senate (S. Kept. No. 407, 
63d Cong., 2d seas.). 

Insaidreporton ill (S. 4522) itsaid: 

"The object of this legislation is to make carriers engaged in interstate commerce 
lia' le for the actual loss, damage, or injury to such property caused y them, notwith- 
standing any limitation of liability or or the amount ol recovery in any receipt or 
l.ill of lading or in any tariff filed with the Interstate Commerce Commission save in 
one of two cases: First, where the property received for transportation is hidden 
from view y wrapping or '. oxing; ana. serond, save in such cases and as to such 
commodities as the Interstate Commerce I ommission hus heretofore or shall hereafter 
authorize rates for transportation dependent upon the value of the property shipped, 
as stated in writing 1 y the consignor. 

"While at common law common carriers could not escape the consequences of their 
negligence y stipulating for a release of liability, either in whole or in part, yet the 
common law, as interpreted y the Supreme Court of the United States, and 1 y the 
appellate court of some States, recognized as valid agreements I etween shippers and 
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common carriers limiting the liability of the carrier to an agreed amount. In some 
cases the limitation was sustained on the theory that the snipper was estopped by 
his representations of value to claim a larger amount, and in other cases upon the theory 
that the shipper had received a loner rate for the transportation of his property than 
would have een given him had the actual value ' een stated. 

"It is, of course, necessary, wher" "-- - --■ L - • -'- 

wrapping, that the representation ai . , . 

he inding upon him. This exception covers a large num er of articles shipped in 

interstate commerce, and especially many of those carried by express companies. 

"There are some commodities which from their very nature the value of them can 
not be known to the carrier and is peculiarly within the knowledge of the shipper. 
The carrier is compelled to rely upon the representations as to value made 1 y the 
shipper. We have, therefore, recommended the adoption of an amendment providing 
that where the Interstate Commerce Commission has already authorized rates I asea 
upon value as represented ', y the shipper, or where the commission shall hereafter 
do so, the Ha ility for loss or damage caused by the carrier shall 1 e limited to the 
value as thus represented." 

At this point it might also be well to refer to the provision contained in section 10 
of the act to regulate commerce, which provides that "if any shipper by false billing, 
false classification, or representation of the contents of the package or by other device 
or means, whether with or without the consent of the carrier, obtain transportation 
for such property at less than the regular rates, he shall be subject to a fine of not 
exceeding $5,000, or imprisonment for a term of not exceeding two years. " 

In construing the Cummins amendment the commission said in ex parte opinion 
No. 49, 33 I. C. C, at page 696: 

" It is important to keep in mind that the carriers are not prohibited from making 
different rates dependent upon the value of different grades of a given commodity; 
that, except as covered by the Cummins amendment, including approval of the rates 
by the commission, the carrier is subject to all of the liabilities imposed by that 
amendment; and that if. in any instance, the shipper declares the value to be lees 
than the true value in order to get a lower rate than that to which he would otherwise 
be entitled, be violates and is subject to the penalty prescribed in section 10 of the 
act. The carrier would also be subject to the same penalty in such a case if, having 
knowledge that the value represented is not the true value, it nevertheless accepts 
the shipper's representation as to value for the purpose of applying the rate." 

In order to get the different provisions of the act as involving the question I am 
discussing clearly before the committee, I think it would also be well to direct your 
attention to the following language contained in the Cummins bill: 

" If the goods are hidden from view by wrapping, boxing, or other means, and the 
carrier is not notified as to the character of the goods, the carrier may require the 
shipper to specifically state in writing the value of the goods." 

8>me of the members will probably recall that when I appeared before the com- 
mittee at the last Congress I pointed out the ambiguity of the words "character" and 
"value," unless the term "character" was to be treated as synonymous with value. 
I at that time pointed out that as to shipments by freight, whether concealed from 
view or otherwise, as a prerequisite to the application of the proper transportation 
rate it was necessary for the carrier to be notified as to what the commodity is. In the 
ex parte opinion of the commission in re the Cummins amendment, the commission 
held that the word "character" should be construed as including value, and that 
when the shipper notifies the carrier of the character of the goods the notice is incom- 
plete unless the value is stated as a necessary element in pointing out the character 
of the goods. (33 I. C. C, p. 694.) 

TRANSPORTATION OP BAOGAOE. 

The question as to the effect of the Cummins amendment on the transportation of 
baggage lias been productive of a variety of opinions and is creating general dissatis- 
faction with the public and great inconvenience in the handling of both personal 
and sample baggage for the reason that it is difficult if not impossible for a passenger 
at the time he or she tenders the baggage for transportation to declare the actual or 
true value of the baggage with a conscientious regard as to what is the actual com- 
mercial value With sample baggage the commodity as soon as it becomes sample- 
worn loses its commercial value ana rapidly decreases in value; many samples have 
a value only as samples, and have no commercial value. 

' The transportation of baggage is entirely dissimilar to the transportation of express 
or freight, for the reason that a carrier may not refuse to accept shipments tendered for 
movement by freight or express, whereas in the case of baggage the carrier does not 
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hold itself out as a carrier of baggage unless (he baggage is accompanied by i . 

and passenger transportation is tendered. The handling of baggage is, therefore, a 

complement to the transportation of a passenger. 

As was stated in 32 1. C. ('., 152, "the courts have held that the transportation of a 
certain amount of passenger's baggage in not gratuitous, the compensation being in- 
cluded in the fare of the passenger," it is reasonable to assume that in the granting of 
this baggage transportation, considered in connection with the passenger fare, the 
eameraniability may be properly limited to baggage of the value of $100 or less for an 
adult passenger where the amount is not in excess of 150 pounds, and 6tj cents per 
pound where there is excess weight. In the case of excess baggage the charge assessed 
for the transportation of such excess weight increases as the distance hauler j increases. 
The extra charges upon baggage account increased value are not rated according to 
classification nor do they fluctuate w ith the distance hauled as in the case of freight, 
but are assessed in the nature of an insurance charge for the increased liability which 
the passenger desires the carrier to assume- 

While the Cummins amendment places upon the carrier liability for full loss, 
damage, or injury to property transported by it, and it is provided under that law that 
any limitation as to liability is declared to be unlawful and void, it should be noted 
there is a provision in the case of goods which are hidden from view, and under which 
designation baggage would fall; that the carrier is permitted to limit its liability to 
the value of the goods as stated in writing by the shipper, thereby making an 
express provision in the act under which, based upon the declaration made by the 
shipper, the carriers' liability is limited to the extent of that declaration, and there 
is nothing in the Cummins amendment that would prevent the passenger from 
declaring other than the actual or true value for transportation purposes. As the 
Cummins amendment must be construed in connection with other portions of the act, 
the question arises whether the provisions of section 10 would prevent a passenger in 
the case of baggage from declaring a value other than the actual value. 

When the Cummins amendment was under consideration by the Senate and House 
committees, I do not find any testimony was presented with reference to baggage 
transportation, and I do not believe it was in contemplation that the transportation 
of baggage would he affected by that hill, yet nevertheless the bill appears to be appli- 
cable to baggage as well as express and freight. 

In the ex parte opinion of the commission in re the Cummins amendment, 331. C. C, 
on pages 696 and 697 the commission stales: 

Do the terms of the Cummins amendment apply to the transportation of baggage? 
"This must apparently be answered in the affirmative. Trans porta tion of baggage 
is a part of the contract for tho transportation of the passenger. The carriers have al- 
ways limited their liability for loss of or damage to baggage. The baggage check is 
the carriers' receipt for the baggage. The conditions attached to the earners' liability 
are stated in the tare schedules and on the passage tickets of contract form." 
The commission also said : 

"All ordinary personal or sample baggage is hidden from view by boxing, wrapping, 
or other means, and the amended law seems clearly to recognize tho carriers right 
to fix conditions and terms applicable to the transportation of baggage dependent 
upon the value as declared by the person offering the baggage for transportation." 

I make mention of this paragraph and wish to cite in connection therewith that as 
contemplated under the Cummins amendment, the commission has already estab- 
lished rates upon baggage of excess value. In 32 I. C. C, 152-161 the commission 
fixed the reasonable charge in the shape of an insurance charge, which might be 
assessed where the declared value was in excess of the value fixed in connection with 
the weight allowance made with the passenger ticket, or where the value of excess 
baggage was in excess of 66 j cents per pound. I am presenting herewith as an exhibit 
in connection with my remarks a digest of the issuer involved in the case of the National 
Baggage Committee and the decision of the commission with relation to the handling 
of baggage of excess value. 

Inasmuch as under the Cummins amendment in the case of property hidden from 
view, the carrier under certain conditions may limit its liability, and inasmuch as 
baggage will not be transported unless accompanied by the presentation of a ticket, 
ana as there was not a popular demand for the legislation resulting from the passage 
of said bill, and in the interest of tho general public, and in order to remove any 
question as to violation of the criminal provisions contained in section 10, I will 
submit a suggested amendment to the law under which the passenger may himself 
assume the insurance risk, or may, if he so elect, insure for full value with outside 
insurance companies with whom he can secure greater protection and at a lower cost 
than compelled by insuring with the carrier, or he may effect insurance with the car- 
riers. My suggestion will follow after my remarks with respect to express shipments, 
and will include both express and baggage. 
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SHIPMENTS I)T EXPRESS. 

Much of what I have just said with respect to shipments as baggage is equally appli- 
cable to shipments by express, especially as to effect of the law, and the uncertainty 
with relation to declaration of value on account of the criminal provisions of section 10. 

The Interstate Commerce Commission engaged upon a very lengthy and exhaustive 
investigation "in the matter of rates, practices, accounts, and revenues of express 
companies," which resulted in a complete readjustment of the express rates and 
practices. (28 I. C. C, 132.) 

By the order the express companies were required to establish a new classification 
of property for transportation, in which the standard or first-class rate should be 
t'at on merchandise, and to which there should be but one great class of exceptions, 
consisting of articles of food and drink. The merchandise classification necessarily 
embraced commodities of widely varying valuations. Express rates are based directly 
upon value, and the commission in the express-rate case based same upon a value not 
exceeding f CO per shipment, or not exceeding GO cents per pound where the shipment 
weighs over 100 pounds. ' 

The commission then prescribed the charges for value where the declared value 
was over $50 or 50 cents per pound as the case may be. 

The rule above referred to as prescribed by the commission read as follows: 

"(ill The rates goveroed by this classification are based upon a value of not exceed- 
ing 850 on each shipment of 100 pounds or less and not exceeding 50 cents per pound 
actual weight, uu each shipment weighing more than 100 pounds, and the liability 
of the express company is limited to the value above stated unless a greater value is 
declared at time of shipment, and the declared value in excess of the value above 
specified is paid for, or agreed to be paid for, under the schedules of charges for excess 

"{&) When the value declared by the shipper, or the amount of a C. O. D., exceeds 
the value of $50 ou a shipment weighing 100 pounds or less or exceeds 50 cents per 
pound on a shipment weighing more than 100 pounds, the charge therefor will be at 
the rate of 10 cents on each $100 of such excess value or for any fraction of $100." 

In dU uNsiiig the express-rate matter I think it pertinent to again refer to Senate 
Report No. 40/, which accompanied bill 8. 4622, as indicating what may have been 
in the minds of the committee in recommending the Cummins bill. They said that 
"where the Interstate Commerce Commission naa already authorize! rates based 
upon value as represented by the shipper, or where the commission shall hereafter 
do so, the liability for loss or damage caused by the carrier shall be limited to the 
value as thus represented." 

In the Cr.ininger case the Supreme Court held: 

"Neither ii it comformable to plain principles of justice that a shipper may under- 
state the plain value of hia property for the purpose of reducing the rate and then 
recover a larger value in case of loss. Nor does a limitation base'l upon an agreed 
value for the purpose of adjusting the rate conflict with any sound principle of public 
policy." (Adams Express Co. r. Croninger, 22II V. S.. 491.) 

There seems to be a great misapprehension on the part of the public as to the ap- 
plication of section 10 in the statement of values for transportation purposes, and 
evi lently it was in the minds of the proposers of the legislation that where rates 
were based upon value, the commission should be authorized to prescribe the rates 
and the reasonable relation. thereof and that the shipper might declare an agreed 
value for the purpose of adjusting the rate. Grave dis-ri mi nations are now resulting 
from the divergence of opinion, us a shipper who feels that he must declare the true 
value subject* his commodity to a higher classification charge than a, shipper who 
feels he can declare a value for transportation purposes assuming a part of the risk 
in the declaration of the lower value. 

It is our view that the law should be amended in the following respects, both in 
t of the general public and the carriers, and I have therefore to suggest 
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„Dods are hidden from view by wrai , 

ooxing, or other means, and the carrier is not notified as to the character of the g. 
the carrier may require the shipper to specifically state in writing the value of the 
goods, and the carrier shall not be liable beyond the amount so specifically stated, 
in which case the Interstate Commerce Commission may establish and maintain rates 
for transportation, dependent upon the value of the property shipped as specifically 
stated in writing by the shipper, Such rates shall be published as are other rate 
schedules," this new provision: "Provided, however. That where property is tendered 
for transportation by express or as baggage and the tariffs of the carrier provide for 
rates of transportation based upon a maximum liability on the part of the carrier 
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under such rates, and also provide for a 
portation of such property when declare 
mum liability, the carrier's liability, may be limited aa provided in its tariffs, unless 
the shipper declares in writing a greater value; and as to such property so tendered 
for transportation by express or as baggage the shipper shall not be required to declare 
in writing the value of such property unless a Greater protection to the owner than 
said maximum liability is demanded by the shipper; and where the value of the 
property so tendered for transportation is so declared in writing by the shipper the 
- carrier shall not be liable beyond the amount so declared ; and as to such property so 
tendered for transportation by express or as baggage it shall not be unlawful for the 
shipper to declare less than the actual value. Such rates shall be published as are 
are other rate schedules." 

AS TO amPMBNTS BY FRBIQBT. 

freight, the 

-. ._ ... - „e commodity, 

.oiely, weight, volume, risk, and whether heavy or bulky. The articles are then 

classified into many different classes and ratings are provided to be applied to the 
articles embraced in any one class. 

There are probably only 10 to 15 commodities throughout the enormous list of arti- 
cles which are transported by freight upon which the value of the commodity is the 
controlling factor in the adjustment of rates and upon which the rates for transporta- 
tion are based upon value, these being exceptions to the general rule embracing live 
stock, paintings, rugs, household goods, silk, and probably one or two others, bo that 
the problem involving a limitation of liability as to value in connection with ship- 
ments by freight is not so' very serious, aa over 95 per cant of the business is now car- 
ried without any limitation of liability as to value. 

In other words, the percentage of the business moving by freight based upon a 
limitation of liability as to value is a small percentage of the whole, and certainly 
the number of people involved is not as great with freight as it is with express and 
baggage. 

Under the present adjustment of freight rates, on over 90 per cent of the traffic of 
this country handled by freight the question of the value of the commodity is not 
involved and in the case of loss, damage, or injury to the property, the carrier assumes 
full liability for the value thereof. I believe it is a well-recognized principle of law 
that the carriers are not prohibited from maUng different rates upon the same com' 
nudity, dependent upon the different values pertaining to that commodity and the 
different risks they would assume, but where the earner does establish rates based 
upon value, the primary or basic rate must in itself be reasonable and just and the 
rates to be assessed for the increased value must bear a fair and just relation to the 
basic rate. 

I have felt that even prior to the enactment of the Cummins bill the commission 
had full power under existing law to deal with that question. This view is sustained 
by the decision of the Interstate Commerce Commission in the matter of rates upon 
live stock (36 I. C. C, p. 79), in which case the commission declared the reasonable 
valuations to be applied in connection with the carriers' basic rates for the transpor- 
tation of live stock. It then prescribed the reasonable rate to be applied for excess 



e the policy to prohibit carriers by freight from limiting their liability 
by reason of the methods used in the classifying of freight and the various factors 
employed in arriving at the classification thereof, although it is recognized that 
where there is a wide variation in the value of the same commodity it would there- 
fore appear that provisions should be made for a method to be observed by the car- 
riers where different rates are to be established on the same commodity based upon 
the different values thereof. This was apparently in contemplation in granting to 
the Interstate Commerce Commission authority for the establishment and mainte- 
nance of rates dependent upon the value of the property shipped and limiting rocov - 
ery to the value as stated in writing by the shipper. 

It would therefore be my recommendation — and this recommendation, if adopted, 
should be coupled with the previous recommendation with reference to baggage and 
express — that as to shipments by freight the provisions read as follows: 

'As to shipments by freight, where there is a wide variation in the value of the 
commodity, and rates for transportation thereof are sought dependent upon the value 
of the property shipped, the Interstate Commerce Commission is authorized to pre- 
scribe rates for transportation thereof dependent upon the value of the property 
32873—16 2 
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shipped as stated in writing by the consignor; and in such cases the commission 
may prescribe rates varying with the values so stated in writing by tile consignor 
ana the regulations to he applied in connection therewith; and in such cases a tariff 
shall be Bled with the Interstate Commerce Commission as are other rates." 

It will be observed in the recommendations I have made proposing to amend the 
Cummins bill that it is not restricted to property hidden from view, as to which, of 
course, the carrier could have no knowledge of the value. There are many commodi- 
ties which, from their very nature, the value of them can not be known to the car- 
rier whether hidden from view or otherwise, and the value of which is peculiarly 
within the knowledge of the shipper. Hence our recommendation as to shipments 
by freight relates not only to property hidden from view, but that which is also 
exposed to view, as the carrier is compelled to rely- upon the representation as to 
value that is made by the shipper. 

In conclusion, I wish to urge upon the committee that definite action be taken 
with the end in view of clarifying the C ummin s bill and to remove discriminations 
which are daily occurring as between different shippers by reason of the different 
constructions which have been placed upon the present law, which are occasioned 
in large part by the requirements of section 10; and I feel confident from the careful 
study that I have made of this entire question that the changes recommended in the 
act are responsive to the desire of the great mass of the public making use of trans- 
portation by express, freight, or as baggage. 



O. B. Compton and W. A. Northcutt for Louisvills & Nashville Railroad Co. 
L. Green and C. B. Northrop for Southern Railway Co. 

A. E. Hodson and A. H. Lossow for Minneapolis, St. Paul & Sault Ste. Mario Rail- 
way Co. 

E. C. Lindley for Great Northern Railway Co. 

B. Walton Moore and C. J. Rixey, jr., for southern lines. 

£. P. Bates, Henry Wolf Bikle, 0. E. Butterueld, and R. N. Collyer for official 
classification lines. 

K. B. Scott, H. A. Scandrett, Charles Donnelly, R. C. Fyfe, F. B. Houghton, 8. H. 
Johnson, Henry Blakeley, C. E. Spena, and H. M. Adams for western classification 
lines. 

E. H. Hiaton for Southeastern Freight Association. 

T. B. Harrison for Adams and American express companies. 

C. W. Stockton for Wells Fargo & Co. 

H. C. Barlow for Chicago Association of Commerce. 
A. E. Beck for Merchants cfe Manufacturers Association. 
W. H. Chandler for Boston Chamber of Commerce. 
G. M. Freer for Cincinnati Chamber of Commerce. 
G. L. Graham for American Woolen Co. and others. 
P. M. Harrison for National Enameling & Stamping Co. 

C. R. Hillyer for National Livestock Record. 

D. F. Hum for Cleveland ( hamber of Commerce. 

H. C. Barlow and H. G. Wilson for National Industrial Traffic League. 
Francis B. James and E. E. Williamson for various shippers. 
J. Keayy for Indianapolis Chamber of Commerce. 
J. C. Lincoln for Merchants Association of New York. 
W. H. McGuffey for Proctor & Gamble Co. 
L. D. Rice for Syracuse Chamber of Commerce. 

Frank Van Slyck for Globe Soap Co. and National Industrial Traffic League. 
Luther M. Walter for American National Live Stock Association, Com Belt Meat 
Producers' Association, and Board of Riilway Commissioners of Iowa. 
A. T. Waterfall for Detroit Board of Commerce. 
Frank E. Williamson lor Buffalo Chamber of Commerce. 
P. W. Coyle and W. B. Ban- for Business Men's League of St. Louis. 
Clifford Thome, J. H. Henderson, and S. H. Cowan for various shippers. 
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REPORT OP THE COMMISSION. 

By the Commission: 

For many years, if not, indeed, from the origin of railroad transportation in this 
country, common carriers by railroad have sought, by provisions in shipping con- 
tracts, Dills of lading, tariff publications, etc., to limit their common-law liability, not 
only as insurer* against loss or damage to property received bv them for transportation, 
but also as tort-feasors for loss or damage caused by their negligence. One method was 
by a so-called release, executed bv shipper and carrier, and intended to be effective 
whether the loss or damage was due to negligence of the carrier or to other causes. 
The courts in different jurisdictions have differed as to the validity of such limitations 
and thev have been the subject of legislation in some of the Slates. 

By adoption of the "Carmack amendment," so called, to the act to regulate com- 



e a receipt or Dill of lading therefor and be liable to the lawful holder thereof for 

anv loss, damage, or injury to such property caused by it or by any common carrier to 
which such property might be delivered, or over whose lines such property might pass, 
and declared that no contract, receipt, rule, or regulation should exempt such common 
carrier from the liability thereby imposed. It was provided that nothing in that 
amendment should deprive any holder of such receipt or bill of lading of any remedy 
or right of action which he had at that time under existing law. 

Since that time, beginning in 1913, with Adams Express Oo. v. Croninger (226 U. S., 
491), the Supreme Court of the United States has decided in a number of cases, all of 
which followed Hart v. P. R. R."(112 U. S., 331), that where the shipper has his 
choice of two rates, the higher carrying unlimited carrier's liability, and in ''a fair, 
just, and reasonable agreement" declares or agrees that the value of his shipment 
is a certain sum and thereby secures a reduced transportation rote, he is bound by 
that declaration or agreement, estopped from claiming or recovering more than that 
value in case of loss of or damage to the property, and conclusively presumed to have 
known the governiig tariff. 

On March 4, 1915, the following act, amendatory of the act to regulate commerce, 
and hereinafter called the Cummins amendment, was approved: 

"Be U enacted by UxSenau and Houae of Representative* of the United State* of America 
in Congreu assembled. That so much of section seven of an act entitled 'An act to 
amend an act entitled "An act to regulate commerce," approved February fourth, 
eighteen hundred and eighty-seven, and all acts amendatory thereof, and to enlarge 
the powers of the Interstate Commerce Commission,' approved June twenty-ninth, 
nineteen hundred and six, as reads as follows, to wit: 

" 'That any common carrier, railroad, or transportation company receiving property 
for transportation from a point in one State to a point in another State shall issue a 
receipt or a bill of lading therefor, and shall be liable to the lawful holder thereof for 
any loss, damage, or injury to such property caused by it or by any common carrier, 
railroad, or transportation company to which such property may be delivered, or over 
whose line or lines such property may pan, and no contract, receipt, rule, or regulation 
shall exempt such common carrier, railroad, or transportation company from the lia- 
bility hereby imposed: Provided, That nothing in this section shall deprive any holder 
of such receipt or bill of lading of any remedy or right of action which he has under 
existing law, be, and the same is hereby, amended so as to read as follows, to wit: 

" 'That any common carrier, railroad, or transportation company subject to the 
provisions of this act receiving property for transportation from a point in one State 
or Territory or the District of Columbia to a point in another State, Territory, District 
of Columbia, or from any point in the United States to a point in an adjacent foreign 
country shall issue a receipt or bill of lading therefor, and shall he liable to the lawful 
holder thereof for any loss, damage, or injury to such property caused by it or by any 
common carrier, railroad, or transportation company to which such property may be 
delivered or over whose line or lines such property may pass within the United States 
or within an adjacent foreign country when transported on a through hill of lading, 
and no contract, receipt, rule, regulation, or other limitation of any character what- 
soever shall exempt such common carrier, railroad, or transportation company from 
the liability hereby imjiujod; and any such common carrier, railroad, or transporta- 
tion company so receiving property for transportation from a point in one State, Ter- 
ritory, or the District of Columbia to a point in another State or Territory, or from a 
point in a State or Territory to a point in the District of Columbia, or from any point 
U the United States to a point in an adjacent foreign country, or for transportation 
wholly within a Territory shall be liable to the lawful holder of said receipt or bill of 
lading or to any party entitled to recover thereon, whether such receipt or bill of 
lading has been issued or not, for the full actual loss, damage, or injury to such property 
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caused by it or by any such common carrier, railroad, or transportation company to 
which such property may be delivered or over whose line or lines such property may 
pass within the United States or within an adjacent foreign country when transported 
on a through bill of lading, notwithstanding any limitation of liability or limitation 
of the amount of recovery or representat ion or agreement as to value in any such receipt 
or bill of lading, or in any contract, rule, regulation, or in any tariff filed with the 
Interstate Commerce Commission; and any such limitation, without respect tr **■ - 
■■•■■■ ' t to be made is hereby declared to be unlawfu 

goods are hidden from view by wrapping, bo 
it notified as to the character of the goods, the a 

ir may require the shipper to specifically state in writing the value of the goods, 

d the earner shall not be liable beyond the amount so specifically stated, in which 
case the Interstate Commerce Commission may establish and maintjin rates for trans-. 
portation, dependent upon the value of the property shipped as specifically stated in 
writing by the shipper. Such rates shall be published as are other rate schedules: 
Provided further, That nothing in this section shall deprive any holder of such receipt 
or bill of lading of any remedy or right of action which he has under the existing law: 
Provided further. That it shall oe unlawful for any such common carrier to provide by 
rule, contract, regulation, or otherwise a shorter period for giving notice of claims 
than ninety days and for the filing of claims for a shorter period than four months, and 
for the institution of suits than two years: Provided, however, That if the loss, damage, 
or injury complained of was due to delay or damage while being loaded or unloaded, 
or damaged in transit by carelessness or negligence, then no notice of claim nor filing 
of claim shall bo required as a condition precedent to recovery.' 

'*S«C. 2. That this act shall take effect and be in force from ninety days after its 
p usage," 

Many wilely varying or diametrically opposed ideas have been expressed as to the 
effect of this amendment and as to what will be the lawful rates under present tariffs 
when it baromes effective on June 2, 1915. The commission has been urged to some 
expression in the premises. It has held a hearing on this subject, and the questions 
there diicusBsJ hive beea argued on briefs. From the beat information it nis been 
possible to obtiin and the consideration it has been possible to give this matter within 
the Unite! time available, the commission expresses tentatively the views hereinafter 
Indicated. 

The greater part of the freight transported moves under a bill of la ting, which 
constitutes a receipt for the property anda contract for its carriage. Efforts have been 
made from time to time to secure the adoption and use by all carriers of a uniform bill 
of lading, but no such eflort has been entirely successful. Several years a'ro protracted 
effort of that kind, assiste 1 in so far as seemed appropriate by the commission, culmi- 
nated in substantial agreement among the representatives of the shippers and the 
representatives of the carriers, excepting those in the southern classification territory, 
as to the terms and con litions of what was then styled and has since been known as 
the uniform bill of lading. The commission gave it tentative approval and recom- 
men 'ed its use, and since that time it has been in use except in the southern territory 
mentioned, where a somewhat different bill of lading, commonly called the standard 
bill of lading, has been and is in use. 

The official classification, which, speaking generally, applies in the territory east 
of the Mississippi River and north of the Ohio and Potomac Rivera, contains a rule 
that except as otherwise provided, when property is transported subject to the pro- 
vi lions of that classification the acceptance and use of the uniform bill of laiiing, 
export bill of lading, uniform live-stock contract, and certain contracts with men in 
charge of shipments, respectively, are required. The uniform bill of lading and the 
other bills of lading or contracts are set out in full in the classification. 

Another rule is that in order that the consignor may have the option of shipping 
subject to the terms and conditions of the uniform bill of lading, or under the liability 
imposed upon common carriers by the common law and the Federal and State statutes 
applicable thereto, different rates and different forms of bills of lading are provided, 
to De used at the election of the shipper. Under this rule, unless it is otherwise pro- 
vided in the classification, property will be carried at the lower rates specified if 
shipped subject to all the terms and conditions of the uniform bill of lading. Property 
earned not subject to all the terms and conditions of the uniform bill of lading is to be 
carried at the carrier's liability, limited only as provided by common law and by the 
laws of the united States and of the several States in so far as they apply, but subject 
to the terms and conditions of the uniform bill of lading in so far as they are not incon- 
sistent with such common carrier's liability, and in such instances as rate 10 per cent 
higher, subject to a minimum increase of 1 cent per 100 pounds, will be charged. It 
is provided: that if consignor elects not to accept all the terms and conditions of the 
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uniform bill of lading he shall bo notify the agent of the carrier at the time hie property 
is delivered for shipment, and if he does not give such notice it will be understood 
that he desires the property carried'subject to the terms and conditions of the uniform 
bill of lading in order to secure the lower rate or, as it is termed in the claasifi cation, 
"the reduced rate." If the shipper notifies the agent of the initial carrier that he 
elects not to accept all the terms and conditions of the uniform bill, of lading, the 
agent must print, write, or stamp upon the bill of lading a provision that in considera- 
tion of the higher rate charged the property will be carried at the carrier's liability, 
limited only as provided by law, but subject to the terms and conditions of the uni- 
form bill of lading in so far as they are not inconsistent with such common carrier's 
liability. 

The western classification, which, speaking generally, applies in all of the territory 
west of the Mississippi River and Lake Michigan, contains a rule that, except as 
otherwise provided therein, when property is transported subject to the provisions 
of the western classification the acceptance and use of the uniform bill of lading is 
required. It also contains additional provisions substantially like those cited from 
the official classification. All of the terms of the uniform bill of lading are printed in 
the classification, but the livestock contract form does not eo appear. The live-stock 
ratings are stated to be based upon values declared by shippers, not exceeding certain 
stated values "under contract. 

The southern classification, which, speaking in general, applies in the territory 
east of the Mississippi and south of the Ohio and Potomac Rivers, contains a rule that 
the reduced rates specified in the classification will apply only on property shipped 
subject to the conditions of the carrier's bill of lading, and that property carried not 
subject to the conditions of (he carrier's bill of lading wilt be at the carrier's liability, 
limited only as provided by common law and by the taws of the United States and of 
the several States in so far as they apply. It provides that property thus carried will 
be charged 10 per cent higher, subject to a minimum increase of 1 cent per 100 pounds, 
than if shipped subject to the conditions of the carrier's bill of lading. The classifi- 
cation does not contain the terms of the carrier's bill of lading, and, with one or two 
individual exceptions,, the terms thereof are not filed with the commission as a tariff 
publication or rate schedule. The classification provides that the rates on live 
stock will apply when the declared value does not exceed certain values therein 
stated, and that for each increase of 100 per cent or fraction 1 thereof in the declared 
value there shall be an increase of 20 per cent in the rate. The classification does 
not contain any requirement that the live-stock contract must be used, but it does 
provide that agents must not issue more than one live-stock contract on any one 
shipment. Some of the tariffs of the individual carriers in this territory contain 
released rates applicable to shipments of live stock which are conditioned upon cer- 
tain declared valuations and upon shipments being made under the live-stock con- 
tract, and such tariffs provide that higher rates will apply when shipments are not 
so made. The terms of the live-stock contract are not incorporated in the tariffs and, 
with one or two individual exceptions, they are not filed with the commission as a 
tariff publication. 

It is perfectly plain that the purpose of this law is, except as otherwise provided 
therein, to invalidate all limitations of carrier's liability for loss, d&mafje, or injury 
to property transported caused by the initial carrier or by another earner to which 
it may be delivered or which may participate in transporting it. The law does not 
specifically say that attempts so to limit the carrier's liability shall not be resorted to, 
but it declares them to be invalid and unlawful wherever found and in whatever 
guise they may appear. Obviously, therefore, neither the bills of lading or other 
contracts for carriage, or classifications or rate schedules of the carriers, should contain 
any provisions which are bo declared to be unlawful and void. 

Some of the carriers insist that if no changes are made in their classifications and 
other tariff publications the lower rates, which are conditioned upon the use of the 
bills of lading now in use, will be automatically canceled and the higher rates, based 
upon the carrier's liability, will be the only lawful rates from and after the date upon 
wnich the law in question becomes effective. Some of the shippers insist that it no 
changes are made in the classifications or tariff publications, the provisions for limi- 
tation of carrier's liability will, when the new law becomes effective, be unlawful 
and void, and the carriers will thereupon have two sets of rates, both applicable 
under like conditions, and that of the two the shippers will be entitled to the lower. 

The official classification roads have announced the purpose of making certain 
changes In the terms of their hill of ladiag, other contracts of carriage, and classifica- 
tion and rate schedules in the light of the provisions of the new law. They say that 
whether or not they will continue to maintain rates based upon the value of the 
property is a matter for further consideration by their traffic officers. They express 
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the opinion that certain of these changes will impose upon them liabilities not here- 
tofore borne and consequent loss of revenue, and reserve the right to assert at the 
proper time a claim for some increase in rates on account thereof. 

The southern lines announced their purpose of making certain changes in their 
contracts, classification, and rate schedules which would exempt certain heavy com- 
modities moving in large quantities, and said to constitute about 70 per cent of their 
traffic, from any immediate increases in rates on account of the amended law, and to 
incorporate in the clarification a provision that as to the remainder of the traffic the 
rotes contained in schedules governed by the classification would be increased S per 
cent upon the date when the new law becomes effective. That method of changing 
rates would be in direct opposition to the commission's regulations governing the 
construction of tariffs, which are by the act given full force of law. The southern 
lines urge that the new law will produce conditions which furnish substantial reasons 
for allowing them additional revenue, and that it is physically impossible, except 
by the method which they propose, to issue any tariff publications prior to June 2 
which will secure that additional revenue. They say that the tariff regulations are 
prescribed by the commission and that it is within its power to modify them St any 
time, and therefore the question of whether or not the carrier should be permitted 
to make effective the proposed plan is wholly within the commission's discretion to 
determine. They argue that if nothing- is done the 10 per cent higher rates will 
automatically become effective, which they do not desire, and that the course pro- 
posed by them is the only alternative to the injustice of their being compelled to 
sustain the burdens imposed by the new legislation without means for recouping the 
losses which they will suffer. 

The commission has made no investigation upon which a judgment as to the cost of 
and proper compensation for additional risk could be based. The commission has no 
right to assume that it would be 6 per cent of the rates upon 30 per cent of the carriers' 
traffic or that it would be any given per cent upon all of the traffic. Obviously, there 
can be no propriety in attaching to one commodity unreasonable rates for the purpose 
of compensating a carrier for a risk attaching to it in the transportation of another com- 
modity, and it is admitted that the carriers can not make any accurate statement in 
advance as to the added cost, if any, of the increased liability. 

With regard to rotes on shipments of live stock, the southern carriers announced at 
the hearing their purpose to provide that the present rates would apply on shipments 
declared to be of value not exceeding that now stated as limitation of the carrier's 
liability, and to increase the rates 20 per cent for each 100 per cent increase in the 
declared value of the live stock. By letter submitted since the hearing they announce 
the purpose to provide for an increase of 5 per cent in the rate for each increase of 100 
per cent, or fraction thereof, in the declared value. 

By a still later letter the southern classification roads advise that, in view of the 
numerous and irreconcilable complications which have developed, and in order to 
remove all doubt as to the continuance of existing rates after the amendment to the law 
becomes effective, they have decided to supersede their present classification rule by 
one which will recite that the rates governed by the classification will apply only on 
property shipped subject to the conditions of the carrier's bill of lading in use on and 
after the effective date of the amended law, and, except as otherwise provided in the 
classification, all interstate rates in effect on June 2, 1915. will continue in force, dis- 
regarding provisions in tariffs, classifications, and exception Bheets which limit the 
liability of carriers, and to continue a provision that property carried not subject to the 
terms and conditions of the carriers' bill of lading will be at carriers' liability, limited 
only by the common law and the laws of the United States and of the several States in 
so far as they may apply, and property so carried will be subject to rates 10 per cent 
higher than those shown in the tariffs. 

The western classification roads, in the main, take a position substantially like that 
taken by the official classification roads. Their representatives expressed to the com- 
mittees of Congress the view that the enactment of the amendment in question would, 
by striking from the uniform bill of lading vital provisions, automatically throw the 
roads back upon their common-law liability and the increased rates. They admit that 
a 10 per cent increase in rates can not be justified. They think that the increased 
liability will justify some increase in rotes, but emphatically disclaim any disposition 
to take advantage of a teciinical opportunity to mulct the snipping public. JTheyare 
of opinion that they still have the right to provide rates upon live stock dependent 
upon the declared value of the stock, and that a shipper who misstates the true value 
or his shipment is guilty of violation of section 10 oi the act, just as he would be if he 
misstated the commodity shipped. They suggest that their present rule, which pro- 
vides in general for an increase of 10 per cent in the rate for each 100 per cent of increase 
in the declared valuation, is probably too high; that an increase of 5 per cent in the 
rate for each 100 per cent increase in the value, or of 3 per cent in the rate for each 
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increase of CO per cent in the value would be a more equitable rule, and that this 
question Is involved in a cue soon to be submitted to the commission. They, like the 
eastern roads, have numerous commodity rates based upon valuation, and they think 
they may lawfully continue that practice. They have, However, not had opportunity 
since this bill was enacted to formulate in detail the changes which they think neces- 
sary and proper. 

From the best information that can be gathered from testimony that has been sub- 
mitted in various cases, it appears that prior to 1S13 the limited liability provisions 
contained in the shippong contracts, classifications, and rate schedules were very gen- 
erally disregarded in the settlement of loss and damage claims, especially in the 
western classification territory. It seems, therefore, that to a very large extent at 
least, despite the limitations of liability stated in the contracts and schedules, full 
value was quite generally recognized in the settlement of claims. After the Supreme 
Court decided the Croninger case, supra, in 1913, the provisions of the contracts and 
rate schedules in this and other particulars were recognized as lawfully binding upon 
carriers and shippers alike, and the policy followed was correspondingly changed. It 
is pointed out that prior to 1906 many of these limitations of liability were not contained 
in the shipping contracts and rate schedules; that in 1906 they were incorporated 
therein, but were largely ignored until 1913; that in 1913 the policy was generally 
adopted of endeavoring to enforce the limited liability provisions, and .that neither in 
1906 nor in 1913 was any change in the rates undertaken because of the limited liabil- 
ity. It is argued that inasmuch as no reduction in rates was made when the limited 
liability provisions were established, or when they were sustained as lawful by the 
Supreme Court of the United States, there is no justification for an increase in rates now 
that the liability conditions are restored to substantially what they were prior to 1906. 
Limitations of liability have been incorporated in live-stock shipment contracts for 
many years, but, as has been said, it appears that at least in the territory where there is 
the greatest movement of live stock those limitations were generally disregarded in 
settlement of claims. 

The so-called uniform bill of lading, which has been in use in official and western 
classification territories, contains, and has contained, a provision that claims for loss 
or damage must be presented to the carrier within four months, but until the Croninger 
case, supra, was decided by the Supreme Court no effort was made by the carriers 
generally to enforce or to observe that provision. After the Croninger case was decided 
the earners adopted an entirely different course and took the position that this pro- 
vision was in the bill of lading, the terms of the bill of lading were in the rate schedules. 
and therefore it was unlawful to depart from that requirement. This created a general 
controversy, and the sudden change from ignoring a rule to literally enforcing it 
necessarily created multitudes of unjust discriminations. The question was presented 
to and considered by the commission, and as the fair and only means of composing 
the situation and avoiding endless controversy and litigation, the commission issued 
its report, In the matter of Bills of Lading (29 I. C. C, 417). 

The Cummins amendment makes it unlawful for the carrier to fix a period for giving 
notice of claims shorter than 90 days, for the filing of claims shorter than 4 months, 
and for the institution of suits shorter than 2 years. The law does not indicate the 
time or date from which these several periods of time shall be computed; that is, 
whether from the date of delivery by the carrier of the damaged property, or in case 
of loss, after a reasonable time for delivery has elapsed, from the date shown on the 
bill of lading, or from the occurrence of the loss or of the damage. It seems clear that 
these provisions are, in common with the other matters governed by the amendment, 
confined to instances of loss, damage, or injury causedby the carriers. It will be 
necessary for the carriers to determine what periods of time they will fix for the giving 
notice of claims, the filing of claims, and the institution of suits. The dates or times 
from which such periods shall run should also be fixed in the rules. In the interest 
of thorough understandings and to avoid controversies it is very desirable that these 
rules be uniform for all the carriers of the country. 

It is to be remembered that the Cummins amendment is not a separate statute, 
but is an amendment to the act. It must, therefore, be construed as a part of, and in 
connection with other portions of, the act, and in such a way as to give effect to the 
whole statute. There does not seem to be any indication of legislative intent to 
change any provision of the act other than that part known as the Cur-mack amend- 
ment. The new amendment should, if possible, be so construed as to give full force 
to its clear purpose, without impairing the effect of any other provision of the act. 

The more important points which seem to be surrounded with the most doubt and 
upon which opinions so far expressed most sharply conflict, are: 

1. If no changes are made in the existing shipping contracts and rate schedules, 
will the higher rates provided therein automatically become lawfully applicable 
upon the date upon which the amendment takes effect? 
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As we have seen, the Carmack amendment, adopted in 1906, provided that no 
contract, receipt, rule, or regulation should exempt the carrier from the liability 
thereby imposed. As has been said, no effort was made to change rates because of 
that amendment to the ac t. The classifications or rate schedules provide that unless, 
the terms of certain bills of lading are accepted higher rates will apply. The terms 
of the bill of lading could be modified or changed to any extant without automatically 
changing any rate. I'rior to 1913 many of the limitations contained in bills of lading 
or other shipping contracts were treated as if they did not exist, and it was never sug- 
gested that the validity or invalidity of any such provision affected the rate. 

It is contrary to all canons of construction to hold that an act of Congress produces 
a result not intended by Congress unless the express language of the act compels such 
a construction. There is nothing in the expressed terms of this act or In the history 
of this legislation that shows any intent or purpose on the part of Congress to affect 
in any degerr the existing rates charged by earners for transportation property. The 
legislation is aimed at specified contracts and declares them to be unlawful. The law- 
ful rates on file at this time, therefore, are the rates providing for the limited liability. 
The Cummins amendment, by making contracts limiting liability for lots caused by 
the carriers unlawful, does not destroy these rates, but they remain in effect and an 
lawfully applicable, for the 10 per cent increased rates are merely additional and c«n 
not stand in and of themselves. 

Applying correct rules of interpretation, the Cummins amendment does not auto- 
matically bring into effect the increased rates named in the classifi cations and tariff 
publications as applicable to shipments which are not made subject to the term* 
of the uniform or carrier's bill of lading. 

2. May the carriers lawfully provide in their tariffs and rate schedules that then- 
liability shall be for the full value of the property at the time and place of shipment? 

It is argued that such a provision would be neither t> limitation of the amount of 
recovery nor a representation or agreement as to value within the meaning of the new 
law. It is urged that this rule would relieve the question of the amount Of liability 
from uncertainty, would afford * reasonable and uniform method of determining the 
measure of recovery, save endless litigation with its attendant labor and expense, 
and avoid unjust discriminations. 

The Cummins amendment clearly places upon the carriers liability for the full 
actual loss, damage, or injury to the property transported which la caused by them, 
and it makes unlawful any limitation of that liability, or of the amount of recovery 
thereunder, in any receipt, bill of lading, contract, rule, regulation, or tariff filed 
with this commission, without respect to the manner or form in which such limit*- 
tion is sought to be made. The lose or damage must, apparently, be either as of the 
time and place of shipment, time and place of loss or damage, or time and place of 
destination. Where rates are lawfully dependent upon declared values, the prop- 
erty and the rates are classified according to the character of the property of which 
the value of the property may constitute an element, and such classification is neces- 
sarily as of the time and place of shipment. It is therefore believed that the lia- 
bility of the carrier may be limited to the full value of the property so classified 
and established as of the time and place of shipment. 

3. Does the amendment to the act apply to export and import shipments to and 
from foreign countries not adjacent to the United States? 

This must be answered in the negative, in view of the fact that, while specifically 
stating that its terms shall apply to property received for transportation from cer- 
tain points to certain other points, it makes no reference to shipments from a point in 
the United States to a point in a nonadjacent foreign country, or from a nongdjacent 
foreign country to a point in the United States. 

4. In the proviso, "that if the goods are hidden from view by wrapping, boxing, 
or other means, and the carrier Is not notified as to the character of the goods," what 
is the proper interpretation to he placed upon the words "and the carrier is not notified 
as to the character of the goods ? 

Some argue that the word "character" means nothing more than a statement of 
the ordinary name by which the commodity is known. On the other hand, it is 
urged that knowledge as to what the commodity is is necessary in order to apply 
to it transportation rate, and that therefore the word "character" properly means 
more than the mere name of the commodity. It has been suggested that the real 
and proper meaning would be indicated by recasting the language as follows: 

"Provided, however. That if a commodity in the course of transportation is hidden 
from view by wrapping, boxing, or other means, bo that the carrier can not know 
its character, that is to eay, its grade, quality, and condition, it may, with the approval 
of the commission, publish and maintain rates bated on value and require the shipper 
to state in writing the value of any shipment made, and beyond the value so stated 
the carrier shall not be liable." 
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It hai also be suggested that in view of the (act that the articles dealt with in this 
proviso are to be distinguished on the basis of value, the value becomes a peculiar 
quality of the property and the word "character" should be construed as including 
value, and that when the shipper notifies the carrier of the character of the goods 
the notice ie incomplete unless the value is stated as a necessary element in pointing 
out the character of the goods. 

Another suggestion is that when common experience or knowledge does not clearly 
establish the nature of the goods, or the view is hidden by boxing, wrapping, or other 
means, and the carrier is not notified as to the true character of the goods, it may 
exercise the right to require the shipper to state in writing the value of the property. 

The right of the carrier to initiate its rates and to consider value of the property 
tendered for transportation as an element in determining the classification thereof 
or the rate applicable thereto has not been denied by the act or withdrawn by this 
amendment. The right in certain instances to make varying rates upon a given 
article or commodity dependent upon its true value being recognized, and it being 
impossible for the carrier's agent to know the true value of the shipment unless it is 
declared by the shipper, and in view of the fact that the ordinary name of the com- 
modity is essential to the application of any transportation rate whatsoever, it seems 
that the word "character" as used in this proviso must include the true and actual 
value as stated by the shipper. * 

The word "character" as here used clearly relates primarily to value, or to those 
qualities affecting value, and when the entire proviso is considered the meaning 
seems to be that if the qualities affecting value of the goods are hidden from the 
carrier's view, or are not known to the carrier, the proviso applies. It is a well-settled 
rale of statutory construction that the word "and ' may be read as "or" in deference 
to the meaning of the context. 

If lie word and" in the proviso is read as "or, " the meaning is reasonahlv clear, 
whereas it the letter of the statute is adhered to the meariii g is doubtful and difficult 
to determine:. In those instances in which the carrier desires to limit its liability to 
the value of the property as specifically stated in writing by the shipper, the rate must 
be based upon the declared value and be so published: but the commission apparently 
must determine in advance of such publication that the commodity is one the value 
of which can not be known to the carrier from ordinary sources or reasonable inspec- 
tion, aid to which rates based on declared value may be applied in connection with 
which the carrier's liablility is limited to the value so declared. 

In determining that question the iroUry is whether or not the commodity is one 
the value of Which is peculiarly within the knowledge of the shipper. If it has a 
definite market value, or its value depends upon facts ol which the carrier has equal 
knowledge with the shipper, the "character" of the shipment is known to the carrier, 
and the proviso does not apply. The Congress did not affirmatively reccgnize any 
rates based upon declared value other than those authorized bv this proviso. This, 
of course, does not mean that commodities may not be reasonably classified according 
to value aid be subject to different rates applicable to different grades of die same 
commeditv, which is a different matter from limiting the liability to the declared value. 

When the goeds are not hidden from view, ar.d the carrier is advised as to their 
character, all contracts or agreements purporting to limit the liability of the carrier 
for loss or damage caused by it are made void. A carrier, after the Cummins amend- 
ment goes into effect, may not contract to limit its liability for loss or damage caused 
by it to the property. There is, however, no inhibition as to the limitation of the 
liability of a carrier for losses not caused by it or a succeeding carrier to which the 
property may be delivered. The amendment has expressly reapplied the limitation 
of the prior act with respect to loss or damage caused by the carriers chargeable there- 
with. It follows, therefore, that the interpretation applied to the act before it was 
amended is equally applicable to the amendment in so far as the latter affects the 
right of a earner to establish rates conditional upon the shipper's assumption of the 
entire risk of loss attributable to causes beyond the carrier s control. From this it 
follows that under the amendment a contract or a tariff may lawfully limit to a reason- 
able maximum the liability of a carrier for losses which it does not cause. It follows 
further that the rates provided by such tariff may be proportionate (o the risk assumed. 

This provision of the statute as to goods concealed from view and of the character of 
which the carrier is not advised clearly prescribes the right of carriers under the direc- 
tion or approval of the commission to provide for a graduation of rates in accordance 
with, the declared value of the property transported. The liability provided by the 
rates so established by the commission is applicable no less to instances of loss or 
damage chargeable to the negligence of the carrier than to those occasioned by causes 
beyond the carrier's control. But the carriers may not contract to limit their Lability 
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for loss, damage, or injury caused by them to property the character of which ia mani- 
fested by the shipment itself or otherwise disclosed. 

In thia connection it has been suggested that the carrier might provide that in the 



event the shipper refused to declare the value the higher rates would apply. This 
migration can not be approved. If the rate is lawfully conditioned upon the value 
as declared by the shipper, it is as much the shipper's duty to declare the true value 



of the shipment as it is his duty to declare die name of a commodity tendered for ship- 
ment as to which there are not different rates. 

It is important to keep in .mind that the carriers are not prohibited from making 
different rates dependent upon the value of different grades of a given commodity; 
that, except as covered by the Cummins amendment, including approval of the rates 
by the commission, the carrier is subject to ail of the liabilities imposed by that amend- 
ment; and that if, in any instance, tie shipper declares the value to be lees than the 
true value in order to get a lower rate than that to which he would otherwise be en- 
titled, he violates, and is subject to the penalty prescribed in section 10 of the act. 
The carrier would also be subject to the same penalty in such a case if, having knowl- 
edge that the value represented is not the true value, it nevertheless accepts the 
shipper's representation as to value for the purpose of applying the rate. 

6. Do the terms of the Cummins amendment apply to the transportation of baggage? 

This must apparently be answered in the affirmative. Transportation of baggage is 



a part of the contract for transportation of the passenger. The carriers have always 
limited their liability for lose of or damage to baggage. The baggage check is the 
carrier's receipt for the baggage. The conditions attached to the carrier's liability 
are stated in the fare schedules and on passage tickets of contract form. In National 
Baggage Committee v. A., T. & S. F. Ky. Co. (32 I. C. C, 162) the commission con- 
sidered the carriers' rules relative to charges and liabilities in the transportation of 
baggage and prescribed certain reasonable regulations, including reasonable insurance 
charges upon baggage declared to be of greater value than the maximum limit provided 
in the schedules and contract for carnage. All ordinary personal or sample baggage 
is hidden from view by boxing, wrapping, or other means, and the amended law seems 
clearly to recognize the carrier's right to fix conditions and terms applicable to the 
transportation of baggage dependent upon the value as declared by the person offering 
the baggage for transportation. 

The necessity for reii-ion of the 1 ills of lading, live-stock contracts, and other 
similar contracts of carriage, as well as of certain parts of the carriers' classifications 
and rate schedules, is manifest, iiills of lading and shipping contracts can and ought 
to be at once amended y eliminating o' viously unlawful and invalid provisions. 
Such action will o viate for the immediate future numerous controversies that other- 



Such changes in classifications and rate schedules can not 1 e made upon statutory 
notice and i ecome effective contemporaneously with the new law. Permission is 
therefore here y given to carriers to make effective on June 2, 1915, upon not lees 
than three days' notice to the pu' lie and to the commission, given in the manner 
prescri ed in the act and in the commission's regulations, amendments to the classi- 
fications and rate schedules which eliminate provisions or rules that are in conflict 
with the terms of the new law, provided no such amendment has the effect of increas- 
ing any rate or charge for services. 

If, in a proper manner and a proper proceeding, it shall 1 e made to appear that, 
with regard to any commodity or commodities, the existing rates do not afford the 
carriers proper compensation for the services they perform and the risk which is 
imposed upon them, it could hardly ' e denied that the rates on such commodities 
might properly ' e increased in a sufficient amount to properly compensate the car- 
riers for their added risk and liability. Where rates are lawfully 1 seed upon declared 
values, the difference in rates should I e no more than fairly and reasonably repre- 
sents the added insurance. It does not appear that this amendment to the act affords 
justification for any increase in rates on commodities in general. As has ' een Baid, 
the carrier may not lawfully impose unreasonable rates upon one commodity in order 
to compensate it for risk or liabilities incurred in connection with the transportation 
of another commodity, and it is not to " e forgotten that the liabilities here considered 
are only those for loss, damage, or injury to the property caused 1 y a carrier or its 
agents or employees. In other words, the loss, damage, or injury resulting from the 
neolects or omissions of a carrier or its agents. 

The commission has been conducting an investigation with regard to bills of lading, 
entitled " In the Matter of Bills of Lading, Docket No. 4844." Further bearings in 
that proceeding may be necessary in the light of the Cummins amendment. In that 
connection matters that have been informally presented and urged in this informal 
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proceeding may be presented in a formal way, supported by testimony, and adetermi- 
nation can there be reached on questions as to which the commission now has no 
information upon which it could base a lawful order. What is attempted here is 
simply to indicate the impressions gained from the experience had in" the past and 
from the suggestions informally presented by those who are vitally interested in the 
effect of the Cummins amendment and the course to be pursued for the immediate 
future in the light thereof. All of the questions herein discussed are, of course, sub- 
ject to judicial interpretation, and the views indicated herein might be somewhat 
changed in the light of more complete information supported by competent evidence. 

The classification, tariffs, receipt, and other forms used by the express companies 
have been prescribed by order of the commission. The new law, of course, applies 
to them as well as to other carriers. They have presented suggested changes in their 
rules and forms, which will be disposed of by a supplemental order in the Express 
case. 
Hall, Commissioner, concurring: 

I concur in this report, but do not agree with the construction placed upon the 
proviso in the Cummins amendment in so far as it extends the exception created by 
that proviso beyond the meaning of the words used in their usual sense. 

By the commission. 

[seal.] George B. McGintt, Secretary. 



Statement Prepared by the Traffic Bureau of the Merchants' Association. 
is amendment to the act to regulate commerce and its effect 



In the complaint filed with the Interstate Commerce Commission 1 y the National 
Baggage Committee, of which the Merchants' Association of New York was a member 
and through its traffic bureau took the active part on the proceedings 1 efore the com- 
mission, the rates and charges assessed < y the carriers for the transportation of 1 aggage 
of excess value were attacked as unreasons le and unjust. The commission found 
the complaint justified, and prescribed reasonable rates and charges to be applied 
alter December 31, 1914. 



THE CARRIERS RULE. 

The rule of the carriers with relation to the charge upon baggage of excess value, 
then under attack, was su' stantially as follows: 

"Unless a greater sum is declared 1 y the passenger and charges paid for increased 
valuation at time of delivery to carrier, the value of 1 aggage ' elonging to or checked 
for an adult passenger shall 1 e deemed and agreed to 1 e not in excess of {100. 

"If the passenger at the time of checking 1 aggage declares a greater value than 
$100 for an adult, there will 1 e an additional charge for each $100 in value or fraction 
thereof a' ove such allowance equal to the charge for 10 pounds of excess I aggage 
for the distance carried. 

"The minimum rate will 1 e 10 cents per $100 or fraction, and the minimum charge 
for increased valuation 10 cents." 

COMMENT 07 THE COMMISSION. 

In commenting upon this rule the commission said: 

"One of the striking points about the regulations of the carriers is this: The allow- 
ance, included in the purchase of a ticket, is 150 pounds of baggage of a value not 
exceeding $100. Apparently the carrien proceed upon the assumption that the 
value of 150 pounds of baggage is usually $100. In making rates for the transportation 
of baggage of excess weight, however, there is no proportionate increase in the amount 
of liability. For example, the carriers, under their tariffs, assume ordinarily a liability 
of not to exceed $100 for the transportation, under such tariffs, of 150 pounds of bag- 
gage; and this liability does not increase if the baggage carried in connection with 
the transportation of one passenger weights 1,500 pounds, although additional charges 
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are paid on all in excess of 150 pounds, unless extra Charge* are prepaid for the value 
in excess of $100. This is unreasonable on ita face and, assuming that |100 is a fair 
average value, for 160 pounds of baggage, is an unlawful attempt on the part of the 
carriers to limit their liability for lees and damage. " 

NEW tlULB BSTABL1SRBD. 



"Unless a greater sum is declared by the passenger and charges paid for increased 
valuation at time of delivery to carrier, the value of baggage, up to and including 
ISO pounds, belonging to or checked for an adult passenger shall be deemed ana 
agreed to be not in excess of 1100; and the value of baggage of a weight exceeding 
said allowance gf 150 pounds, upon which charges are paid in accordance with the 
tariffs prescribing rates for the transportation of baggage of excess weight, shall be 
deemed and agreed to be not in excess of 60} cents per pound. 

"If the passenger, at the time of checking baggage, declares a value greater than 
$100 for the baggage of an adult, or, In case the Weight of the baggage exceeds that 
allowed under the tariffs in connection with the transportation of a passenger, declares 
a value greater than 66J cents par pound, there will be an additional charge at the rate 
of 10 cents for each flOO, or fraction thereof, above such agreed maximum values. 

"The minimum charge for increased valuation will be 10 cents." 



order, and within which limitation as to value no extra charge for value 
should be made, we give the following illustrations: 
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This same table applies under the new regulations. 

COMPARISON OF CHABGK9. 

As further illustrating the effect of the above rules, the following examples are 
given, using New York City as the starting point of the passenger, and 150 pounds 

weight: 
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CBANOI8 IH LIABILITY. 

Under the commission '■ aider in the case of baggage of excess weight where the value 
of the baggage was not declared, it was deemed and agreed tq be of the value of not 
to exceedOo} cent* p ir pjund, and the carriin' liability where excess baggage rates 
were paid was doem-'d to be not in execs* of 68} cents par pound according to the 
— - *U transported, instead of as previously at a value of flOO regardless of weight. 
* t ~ ** — £ of checking w : ~ u '"' '" ' — *" ...:.v. .1.. — s..„ . 
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above such agreed maximum values might be made. 

The far-reaching effect of the commission 's decision ii 
under the new conditions. 

Under the regulations existing prior to June 3, 1015, the carrier and shipper could 
agree upjn a reWastd valuation under which the carriers' liability was limited and 
charges could be sssisbmI accordingly; but under the Cummins amendment the car- 
rier 1* prohibited from limiting its liability and it may establish rates for transportation 
dep?ndeat upjn the value of the commodities shippid. As the rates upsn baggage 
were dependent upon the value thereof, the camera in operating under the new law 
are requiring the person offering the baggage for transportation to state the value 
thereof, ao that charges may be assessed according to the value so declared. 
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IBS IMSUKANCX CHARGB. 

In an ex parte opinion on the Cummins amendment, the commission held that it 
applied to the transportation of baggage, and it said: 

"All ordinary personal or sample baggage is hidden from view by boxing, wrapping, 
or other means, and the amended [aw seems clearly to recognize the earner's right to 
fix conditions and terms applicable to the transportation of baggage dependent upon 
the value ae declared by the person offering the baggage for transportation." 

In the case of the National Baggage Committee v. A., T. & S. F. R. R. et al. (32 
I. C. C, 152), the commission prescribed certain reasonable regulations, including 
the reasonable insurance charge upon baggage declared to be of greater value titan 

the maximum limit provided in the taritr —"--•>- ■ - ■ ■ ■■ • - • -- 

in this article. 



b which have been previously referred to 



values. While under the Cummins amendment a carrier is prohibited from limiting 
its liability for loss, damage, or injury to property caused by it, there is this further 

provision under which the transportation of baggage falls: 
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"Provided, however, That if the goods are hidden from view by wrapping, boxing, 
or other means, and the carrier is not notified as to the character of the goods, the 
carrier may require the shipper to specifically state in wilting the value of the goods, 
and the carrier shall not be liable beyond the amount so specifically stated, in which 
case the Interstate Commerce Commission may establish and maintain rates for 
transportation, dependent upon the value of the property shipped as specifically 
stated in writing by the shipper." 

KATES FIXBD BY COMMISSION. 

Bates upon baggage dependent upon value declared by the passenger have been 
fixed by the commission. 

There is nothing in the Cummins amendment as applied to property hidden from 
view which requires the shipper to state the "actual value, nor is there any penalty 
provided in that section for a misstatement as to actual value other than that the carrier 
shall not be liable beyond the amount specificallv stated in writing by the shipper; 
and in this respect it is a limitation of liability on the put of the earner, as the shipper 
can be bound by his statement of value even though the value stated may be leas than 
the actual value. 

Under the present regulations the carriers have fixed rates for baggage based upon 
the value thereof and are requiring the shipper te declare the value, so that the ship- 
it may be rated and charged accordingly. 
ie uncertainty of the existing situation, wt 

j anwumi^g the risk, or placing of his insurai . L ^ 

the property far transportation purposes only at such value as he may elect, lies in the 
provision of section 10 of the interstate-commerce act which provides in substance that 
if the shipper declares the value to be less than the true value in order to get a lower 
rate than that to which he would otherwise be entitled, he violates and is subject to 
the penalty provided in section 10 of the act. 

CONSTRUCTION SHOULD BE MODIFIED. 

It therefore appears that in order to secure relief from the requirement that actual 
values be stated, which is so often impracticable, it should be held that the limitation 
of liability imposed with reference to goods hidden from view, where the rates are 
dependent upon value, limiting the liability of the carrier to the value of the goods as 
stated in writing by the shipper, is not a violation of section 10 as applied te baggage. 
It should be beta that the added charge, where a declaration of excess value is made, 
is an insurance and not a transportation charge. If this is not done, an effort should 
be made in the next Congress te secure a modification of the law, which seems unnec- 
essary as applied to over 96 per cent of our traffic, and is causing much inconvenience 
to the public. 

The traffic bureau is trying to adjust the matter along the lines suggested . 



Interstate Commerce Commission, 

Washington, December IS, 1915. 
Deah Judge: In connection with the information I sent you the other day con- 
cerning the Cummins amendment I think the inclosed copy of letter addressed to 
Senator Cummins on July 12 will be of interest to you. 
Yours, very truly, 

C. C. McChohd, Chairman. 
Hon. W. C. Ad AMBON, 

House of Representatives, Washington, D. C. 

Jolt 12, 1916. 

My Dear Senator: Your letter of June 26 has been received and carefully con- 
sidered by the commission. By its authority I have the honor to express its appre- 
ciation of your courtesy in submitting your views regarding the interpretation of 
the Cummins amendment. 

In construing this amendment the commission, although not unmindful of its 
legislative history, has felt constrained te follow the general rule of law that the pur- 
pose of the lawmakers is to be determined by the language of the statute. 
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With regard to the first of your specific objections to the commission's interpreta- 
tion, vour suggestion is noted that: 

"The act does not cover baggage of a passenger when carried by the transportation 
company without compensation other than the ticket upon which the passenger travels, 
or in other words, the baggage which is accepted as an incident to the transportation 
of the passenger." 

It is respectfully suggested that the act to regulate commerce plainly applies to 
baggage, and in four instances, in sections 1 and 22, there are specific references to 
baggage. Section 1 is composed in part of the present fourth paragraph, e .acted 
in 1910, which seems to deal only with the transportation of property, and makes it 
the duty of camera "to establish, observe, and enforce just and reasonable classifi- 
cations of property or transportation, * * * aad just and reasonable regulations 
and practices affecting * " * the carrying of personal, sample, and excess bag- 
gage, and all other matters relating to or connected with the receiving, handling, 
transporting, storing, and delivery of property * * *." 

The second proviso, enacted in 1895, of section 22 provides: 

"* * * Before any common carrier, subject to the provisions of this act, shall 
issue any such joint, interchangeable mileage tickets with special privileges, as afore- 
said, it shall file with the Interstate Commerce Commission copies of the joint tariffs of 
rates, fares, or charges on which such j rint interchangeable mileage tickets are to be 
based, together with specifications of the amount of free baggage permitted to be car- 
ried under such tickets, in the same manner as common camera are required to do 
with regard to other joint rates by section six of this act; * * *. It shall be unlaw- 
ful * * * to demand, collect, or receive from any person " * * a greater or 
less compensation for transportation of persons or baggage under such joint inter- 
changeable mileage tickets than that required by the rate, fare, or charge specified 
in the «• * joint tariff * * * filed with the commission * * *. The 
provisions of section ten of this act shall apply to any violation of the requirements 
of this proviso." 

It will be noted that this second proviso refers to rates, as well as to fares, that the 
only property mentioned in it is baggage, and that section 10 is expressly made applica- 
tions of the proviso. 

"This section," said the Supreme Court of section 22, in Boston & Maine R. R. it. 
Hooker (233 U. S., 97, 117), "would indicate that Congress thought that section of 
the act had to do with specifications of the amount of baggage which would be carried 
free and that such regulations should be filed under the requirement of section 6 to 
which it referred." 

The court in the Hooker case just cited expressly held that the limitation of .liability 
of carriers for passenger baggage is covered by the interstate-commerce act, and that 
the Carmack amendment to the Hepburn Act applies thereto as well as to liability 
for shipments of freight. The Cummins amendment is an amendment of the Carmack 
amendment and must be read in connection with other provisions of the act. It fol- 
lows that in the absence of any specific limitation in the amendment excluding bag- 
gage from its purview, the commission would not be warranted in reading such an 
exception into the act. 

The point you make is noted that— 

"The carrier no more receives such baggage for transportation than it does the hat, 
coat, and shoes which the passenger wears or the valise which accompanies him in his 
seat. The former is physically in the baggage car and the latter are in the passenger 
car, the check delivered to the passenger for such baggage being only an easy methodof 



There is a clear distinction between hand baggage and checked baggage in that 
the former is retained in the personal custody of the passenger, while the latter is 
as fully relinquished to the carrier as if such property were transported by freight 
or express, ana as to it the carrier is a bailee for hire. 

You refer to the baggage check delivered to the passenger as merely "an easy 
method of identification." It seems to be clear that it is a receipt for baggage and 
conforms to the requirements of the Carmack amendment, now the Cummins amend- 
ment, as a receipt or bill of lading covering property received for transportation. 
This conclusion was stated by the Supreme Court in tho Hooker case (233 U. S., 
97, 121). Mr. Justice Day, delivering the opinion of the court, said: 

"We do not think the requirement of the Carmack amendment, that a railway com- 
pany receiving property for transportation in interstate commerce shall issue a receipt 
or bill ol lading therefor, required other receipts than baggage checks, which it is 
shown were issued when tho baggage was received in this case, when the amendment 
was passed Congress well knew that baggage was not carried upon bills of lading, and 
that carriers had been accustomed to issue cheeks upon receipt of baggage. We do 
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not think it was intended to require a departure from this practice when the matter 
was placed under regulation by schedules Sled and subject to change for unreason - 
ableness upon application to the commission. Such checks are receipts, and there 
is no special requirement in the statute as to their form." 

In this view the commission has accordingly held that checked baggage is property 
received for transportation within the meaning of the Cummins amendment. Ae the 
amendment now reads it does not seem fairly susceptible of any other interpretation, 
and certainly the commission could not read into it any exception as to baggage 
which Congress did not place there. 

Your second objection is that "section 10 of the interstate commerce act does not 
apply to a statement of the value of baggage made under the proviso above quoted 
in the Cummins amendment," and that "the statement of value under the proviso 
is not made to secure the transportation of the property at less than the regular rates 
established," and that such statement "constitutes an agreement between the carrier 
and the shipper that the property is to be transported as though it were of no greater 
value than the sum given." 

The apparent purpose of Congress in the enactment of this amendment, framed in 
the light of decisions of the Supreme Court which had sustained contacts limiting 
the liability of cam ts for their own acts, was to declare void every agreement, in 
whatever form, which purported to limit such liability to an amount below the actual 
value, whether in consideration of "released rates, so called, or otherwise, and to 
secure to owners indemnity for loss or damage caused by the carrier, baaed upon the 
full actual value of the property transported— that is, "full actual loss, damage, or 



a 



jury to such property. Haa Congress intended in tha proviso to define a 



erty transported, it is reasonable to assume that such intention would have c.._ 
manifested by an appropriate limitation. In the absence of such a limitation, by 
well-known rules of construction it must be assumed that none was intended and 
that owners in declaring the value of goods hidden from view must declare their true 
and actual value, 

The commiaeion has expressed the view that transportation charges under the 
amendment may be higher Cor more valuable property than for less value property. 
Such charges for excess weight or excess value of baggage have long been prescribed 
by tariffs, and maxima have been established recently by the commission in the case 
cited by you. 

Paragraph 7, of section 6, as last amended by the Hepburn Act forbids any carrier 
to "collect or receive a greater or lees or different compensation for such transportation 
of passengers or property, or for any service in connection therewith • * • than 
the rates, fares, and charges which are specified in the tariff filed and in effect at the 
time; nor shall any carrier refund or remit in any manner or by any device any por- 
tion of the rates, fares, and charges so specified, nor extend to any shipper or person 
any privileges or facilities in the transportation of passengers of property ^except 
such as are specified in such tariffs." 

Prior to the Cummins amendment it was lawful, as held in the Hooker case, supra, 
to limit liability for baggage to $100 by tariff provision. That amendment makes such 
limitation void, and the carrier is liable for the full value, be it (1,000 or (6,000, or 
more, unless it exercisee its right, conferred by that amendment, of requiring the 
owner to specifically state in writing the value of the bidden goods, in which case the 
carrier shall not be liable beyond the amount so specifically stated. What "value" 
is to be stated? The commission has prescribed maximum excess charges for excess 
value of baggage. Can the owner lawfully escape payment of thoee prescribed tariff 
charges by willfully declaring a fictitious value, whatever his motive? 

The answer in to be found in section 10, to which, as above noted, express reference 
is made in section 22, when dealing with baggage. 

Section 10 of the act and the amendment in question are to be read in connection 
with its other provisions. Section 10 must, therefore, apply when an owner "know- 
inglv and willfully" by falsely understating value obtains transportation for such 

Sroperty at le«R than the regular rates then established applicable to the true value. 
f course, a violation of section 10 can be predicated only upon a knowing and willful 
understatement of value. Where the owner, in good faith, understates the value of 
hidden goods by reason of an honest mistake of fact, tho absence of a wrongful and 
willful intent might be considered a defense to any action against him under section 10. 
The extract which you quote is from the third paragraph of section 10 as it was in 
1889. That paragraph has since been amended and amplified in detail by the Mann- 
Elkins Act of 1910. But then, as now, it prescribed penalties in the second paragraph 
against the carrier also. These penalties supplement the prohibitions of section 6, 
above referred to, and apply where the carrier or its agent shall "willingly suffer or 
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permit any person or persons to obtain transportation for properly at less than the regular 
rates then established and in farts on the line of transportation. 

The Words here italicized appear again in the tWrl paragraph of section 10, which 
is directed against the person who obtains or seeks to obtain the transportation, and 
should be compared with the foregoing extract from section 6, and that in turn with 
the wording in the second proviso in section 22, viz, "to demand, collect, or receive 
from any person or persons a greater or less compensation for transportation of per- 
sons or baggage * * * than that required by the rate, fare, or charge specified 1 in 
the • * • tariff of rates, fares, or charges filed with the commission in force at 
the time." 

It follows that the owner who knowingly and willfully "by false statement or by 
any other device or means" obtains transportation for such property at less than the 
regular tariff rates, and the carrier's agent who willingly suffers or permits him to do 
so, are alike guilty of misdemeanor under section 10. 

It has seemed plain to the commission that, if the proviso which you quote had been 
omitted from the Cummins amendment, every limitation in any receipt, bill of 
lading, contract, rule, regulation, or tariff filed with the commiftii.n without respect 
to the manner or form in which it is sought to be made, i>f the liability of carriers fof 
their own acts in respect of property accepted for transportation in interstate or 
foreign commerce, would have been utterly void, whelher as applied to baggage 
or express matter or merchandise generally; that, with the proviso left in, such 
attempted limitation is still void, unless and except as the proviso validates it; and 
that the proviso does not validate any agreement whatever. It merely provides that 
in certain cases where the carrier can not determine even approximately what risk 
it is assuming as a bailee for hire it may require the "shipper to "specifically state 
in writing " the value i>f the goods, and then by force of the act and not of any agree- 
ment, shall not be liable beyond the amount bo "specifically stated," under rates 
which the commission may establish and maintain dependent upon the value so 
"specifically stated in writing." In other words, such limitation of liability as 
results in that case is statutory and not contractual. And if the owner of baggage 
is not a "shipper" within the meaning of this proviso, then there is no exception as 
to him or his baggage, there is not even a statutory limitation, and the full force of 
the amendment applies as it would if the proviso had been stricken from it before 



The views here expressed are those to which the commission has come in a tentative 
way, based in part on informal hearing. Many questions of interpretation which 
arise have not yet been considered by it in litigated cases. If it be your desire to 
further present the matter on a reargument, as suggested in your letter, the commis- 
sion will entertain an application to that effect, preferably prepared and filed in 
accordance with the rules (copy inclosed), and in case such reargument can be arranged 
will welcome a full exposition by you of the considerations which you dee-n controlling. 

For any further information I shall be pleased to have you command me. 
Respectfully, 



Committee on Interstate and Fobeion Commerce, 

House OF Representatives, 
Washington, D. C, February 4, 1918. 
The committee met at 10 o'clock a. m., Hon. Thetus W. Sims, 
presiding. 

STATEMENT OF HOIS". JTJDSON C. CLEMENTS, INTERSTATE 
COMMEECE COMMISSION. 

Mr. Sims. Gentlemen of the committee, the hearing will be resumed 
whore we left off on last Tuesday, and Commissioner Clements will 
continue his statement. 

Commissioner Clements. I want to take the liberty of suggesting 
that in 1914 Mr. Clark, who was then chairman of the Interstate 
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Commerce Commission, and myself were here to discuss these same I 

propositions, and our views, as expressing the views of the commis- | 

sion at that time, and which have not changed, are all set forth in 

the publication of the committee's proceedings at that time. I do 

not Know how far you desire to have a reiteration of the reasons for \ 

this proposed legislation. i 

Mr. Sims. I suppose that, by,consent, you may incorporate what ' 

you and Commissioner Clark at that time said and make it a part of 
phese hearings. We have a number of new members of the com- 
mittee. I do not know but that they might want to ask questions I 
for their own enlightenment. i 

Mr. Ratbcbn. I suggest they be made a part of these hearings, I 

namely, the hearings had before this committee in the Sixty-third ; 

Congress. 

Mr. Sims. Without objection, gentlemen, the hearings referred to 
by Commissioner Clements, the statements of himself and Commis- 
sioner Clark, will be made a part of these hearings, but, of course, 
subject to any elaboration or addition the commissioner may wish to 
make or any questions any member may wish to ask. 

Commissioner Clements. What I meant to say was that I do not 
wish to detain the committee in a general discussion of these matters, 
because I could not add anything in substance to what was said in 
the previous hearings by Commissioner Clark and myself, and if you 
are going to incorporate here what we said, then I will suggest that 
-mi also include the views of Commissioner Meyer, also a member of 
he commission, who does not altogether agree with the balance of 
as on the proposition respecting control of railway capitalization. 
' In those hearings he gave a statement of his views respecting these 
matters. 

Mr. Sims. Without objection, the views of Commissioner Meyer at 
the same time will be incorporated into this hearing. 

Mr. R. W. Parker. Would not Judge Clements like to make an 
abridgement of those previous hearings and state the points made on 
either side 1 

Commissioner Clements. I am entirely willing to do so. 

Mr. R. W. Parker. My idea was whether it would not help new 
members of the committee if Judge Clements stated the points briefly, 
made a digest of the points made in the previous hearings by these 



£ 



Mr. Sims. I do not remember now exactly the form the commis- 
sioners' statements were in, but I suppose that preliminary state- 
ments were made before questions were asked. 
t Commissioner Clements. We appeared here just as I am doing 
now and began to discuss the matter and questions and replies run 
clear through the hearings just in this general way. 

Mr. Escn. We Bpent two forenoons hearing Judge Clements, Com- 
missioner Clark, and Commissioner Meyer. It was not very elaborate 
testimony and I think the new members could read it in an evening. 

Mr. Sterling. Is there a copy of that hearing hero? 

Mr. Sims. Yes. If there is anything Commissioner Clements wishes 
to state about this matter, or if any member of the committee wishes 
to ask him any questions, now is the opportunity to do so. 

Mr. Coady. I naked you this same question at the hearing last 
Tuesday. I should like' to know the necessity for the broad, general 
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language used on page 5, lines 13-17, inclusive. After enumerating 
the powers that would be given to the commission you use some 
very broad, general language. 

Commissioner Clements. That is the present Rayburn bill J 

Mr. Coadt. It is the committee print. 

Commissioner Clements. There is from line 4 to and including 
line 17 black print, which I understand to indicate something which 
has been inserted here in addition to the old Rayburn bill. Is that 
correct, Mr. Rayburn? 

Mr. Rayburn. No, sir; the black type in this bill, Judge, indicates 
the amendments to section 20 as it now stands. That in the ordinary 
type is the law now, and the black type is the suggestion of amend- 
ments to section 20. 

Commissioner Clements. In order to be able to make a clear 
answer to that I want to read the whole black type: 

The commission ah all have the power to investigate all financial transactions of said 
carriers and to examine into the actual cost ana value of property acquired by, or 
services rendered to, said carriers. The carrier may be required by order of the com- 
mission to disclose every interest, direct or indirect, of the directors, stockholders, 
officers, agents, attorneys, employees, receivers, or operating trustees of such carrier 
in any transaction under investigation. In addition to the certificates and reports 
herein mentioned, the commission may require the carrier to furnish any further 
statements of fact or evidence that it may deem necessary or appropriate relating to 
business transactions of, for, or with said carrier. 

Mr. Sims. This is one of the amendments in this bill to the pro- 
posed law. 

Mr. Coadt. Your special attention is directed to those five lines, 
13, 14, 15, 16, and 17. Now, Judge, do you think that under the 
scope and the authority proposed to be given by those five linos that 
this commisaion might inquire into the private business of anyone 
who had connections with these corporations in regard to any business 
transaction of, for, or with the saia carriers i 

Commissioner Clements. I think the purpose of that was this: It 
was intended to reach and disclose the transactions between people, 
for instance, who had stock in the railroad company and also had stock 
in industrial concerns. 

Mr. Coady. But you can do that with the power provided in the 
previous part of that same paragraph there. 

Commissioner Clements. It may be. If it can be accomplished 
without that, there is no purpose to be served by it except to enable 
a full disclosure to be made of the transactions between common 
carriers, as such, and people who may be their officials or employees 
who also are interested in other industrial concerns. 

Mr. Coady. But there are ample powers in the previous part of that 
paragraph. 

Commissioner Clements. If that is clearly so, I do not know of 
any reason why these last words should be retained. I suppose 
they were Bimply put in there as is often done by lawyers, in an 
effort to make a thing complete, to be sure that everything is there. 
There is no desire on the part of the commission 

Mr. Rayburn (interposing). Would not your Idea, Judge Clem- 
ents, be that that was placed there after enumerating these powers 
that have been conferred on the commission by the act previous 
and by the proposed amendment again, that if there were things 
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that happened not to be enumerated here that would help the com- 
mission to surround itself by all the facts concerning the transactions 
of railroads that the commission felt it ought to have the right to 
inquire into, this last section of that paragraph would blanket them 
with that additional authority! 

Commissioner Clements. It was undoubtedly put in there as a 
general provision to catch anything that might in technical construc- 
tion he held not to be covered by the language preceding it. 

Mr. Raybukn. I am frank to say that as tar as the language of 
the bill is concerned if the other, in the opinion of the committee 
covers the case, why I am not interested in the language so far as 
that is concerned. 

Commissioner Clements. I think, in a general way, the other 
language would be sufficient, but it is conceivable that transactions 
might be had with a dummy person outside who has no such relation 
as an official of the railroad and is not a stockholder or receiver, 
but is used with his consent, to do the things as a medium, which, 
if done by an officer, would be illegal. You know it is not an uncom- 
mon practice for trust companies, banks, brokers, and promoters 
of reorganization plans, etc., to do these things through dummies. 

Mr. Coady. But you have sufficient power to meet cases like that 
in lines 8 and 9, where it says " the carrier may be required by order 
of the commission to disclose every interest, director indirect." That 
would be an indirect interest then ? 

Commissioner Clements. Yes, sir. 

Mr. Coady. .Then you could inquire into it without the necessity 
of that broad general language 1 

Commissioner Clements. It may be that all of it could be accom- 
plished under the other provisions of the act. 

Mr. Escu. Let me call your attention to a provision on page 2 
as to what shall be contained in reports, beginning on line 16. Let 
me call your attention to how broad that language is: 

Such report shall also contain such information in relation to rates or regulation! 
concerning fares or freights, or agreements, arrangements, or contracts affecting the 
same as the commiaaion may require. 

That is pretty broad poweryou already have, is it noti 

Commissioner Clements. That is to require reports of the carrier. 
Of course, you can well understand that sometimes when vou get a 
report it is necessary to check it and go through it and test ft in other 
ways than on the face of it. 

Mr. Escu. And you do that, do you noti 

Commissioner Clements. Yes; we do that. There is no special 
purpose in this other than the general purpose that is contained in the 
preceding language in black type h.ire, except to make sure that 
it is — — 

Mr. Sims (interposing). This is only a discretionary power, if the 
commission should deem it necessary in order to understand or make 
more complete showing of what tney are investigating they may 
require these additional statements? 

Commissioner Clements. It is only meant to make certain that 
the provision preceding it would be effective. 

Mr. Dewalt. The thought in my mind, Judge, is this. I may he 
entirely wrong. If I am please correct me. In this phraseology you 
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say that you can call for certificates and reports, speaking now of 
line 13. That specifies what you can call for, certificates and reports; 
and then further you say that the commission may require {which, 
of course, gives under the phraseology of the act the right to demand 
and require) the carrier to furnish any further statements or facts or 
evidence that it may deem necessary or appropriate relating to busi- 
ness transactions. 

Now, it does not specify what sort of business transactions they 
are, whether they are as to rates or regulations of rates or anything 
else but "any business transaction," business transactions of the 
carrier or for the carrier or with the carrier. Now, in my judgment 
as a lawyer, I may be entirely wrong, that phraseology is wide 
enough and it is emphatic enough to give your commission the power 
to say to me as a snipper of any sort of freight, of any commodity 
whatsoever, that I must produce my books and throw them open 
to the commission and disclose everything in regard to my private 
business if that business be with a carrier or for a carrier or a trans- 
action in which the carrier is concerned. Whilst it says it may 
require, my judgment is that that "may" will always be construed 
by the court to mean that they can if they desire. It means that 
they have the authority. 

Now, Mr. Coady's idea is that that language is so wide that you 
could inquisitori ally inquire into the private business of any individ- 
ual, any transactions it had with relation to any concern in which 
the carrier was interested, whether as to the transportation, receipts 
of freight, in regard to rates, regulations, or anything else. Now, is 
that-your construction? 

Commissioner Clements. I do not think there would be any 
limitation upon it, except, of course, to the general purpose of dis* 
closing matters that pertain to and enable the commission to enforce 
the provisions of this act. I do not think it would be construed to 
go beyond that. And, of course, many of these things that amount 
to discriminations are not raw robates in money, but they appear 
in various forms, such as in lease contracts and in the furnishing of 
supplies and materials, and things of that sort; and you can readily 
see now, if there is any reason to believe that something of that sort 
is going on, you would be greatly aided in getting full information 
regarding the transaction — tor instance, a contract to furnish cross- 
ties at a given price, and many other matters that it would be tedious 
to mention, where it might be necessary or at least extremely helpful 
to disclose the truth by access to the books of both parties to the trans- 
action. Of course the commission does not desire to go in a ruthless 
way into private transactions that have nothing to do with any ques- 
tions concerning the enforcement of the provisions of the law. 

Mr. R. W. Parker. Granting the commission does not want to do 
that, nevertheless do you think that the construction of this portion 
of the act would give it power to do it? 

Commissioner Clements. Well, I have an idea that the courts 
would draw the line somewhore — that it would not be held to be 
valid legislation to the extent of permitting a wanton insight into 
everybody's private business concerning which tho public has no 
interest. It is only for the purpose of having a complete and full 
disclosure and the means of securing such with respect to those 
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things, concerning which there is reason to suspect probable devia- 
tions from or violations of the law, covered up in some way in a con- 
tract. The commission would have to keep within the reason of the 
law having in view its purpose. 

Mr. R. W. Pabker. And it would be correlative to this act) 

Commissioner Clements. Yes, sir. 

Mr. Sims. How can a private individual in the strict sense of the 
word have a private transaction with a public carrier relating to its 
public duties i 

Commissioner Clements. Well, private in the sense that a man has 
a piece of land and he sells it to the railroad, or he has some crossties 
and he wants to sell them to the railroad. Things of that sort are in 
a sense private and yet through those transactions it is easy to make 

E rices and do things which ultimately promote some violation of the 
LW. 

Mr. Sims. Some discrimination in favor of the private individual 
who is making what to him is a private contract? 

Commissioner Clements. We have had some instances of that sort. 

Mr. Kaybubn. Have you not found this, that in instances (which is 
true in my State, in my town) a man does not have a dollar's worth 
of stock in a railroad company anywhere; he is a big shipper though, 
and he is made a director in some subsidiary company of a railroad) 
He will get free passes over the railroad. Was that not disclosed in 
the Rock Island case; was that not one of the things in that case 
that the commission called attention to) 

Commissioner Clements. I do not recall at the moment that 
specific matter. The report will show. There were many matters 
there referred to of one kind or another, and I do not recall that 
specific thing as appearing in that case. 

Mr. Kaybukn. Do you not think the last part of this language 
here is limited anyhow to those that it would be proper for the 
commission to inquire into, because it says, "or appropriate relating 
to business transactions of, for, or with said carrier" ? Do you not 
think that that language would limit it to things that it ought to be 
limited to, in this, that the commission could not go into any trans- 
action or into any private business that was not part of a trans- 
action with a railroad company) 

Commissioner Clements. I think it would be interpreted by the 
commission and by the courts to be restricted to the legitimate pur- 
poses of this act; that is, the commission is charged with the duty of 
enforcing the provisions of this act, not only in the decision of cases 
that come before us where there are parties, but also to search out 
(and we have been authorized and have employed inspectors and 
examiners of accounts for this purpose) any deviations from the 
tariffs, and other violations of the law. And, as I have said, unlawful 
transactions can be easily covered in contracts of sale to'the railroad 
or in leases of property at a nominal rent; and sometimes a shipper of 
great importance and with large volume of business has been able to 
secure a contract for a reduction of the rate and the maintenance of a 
reduced rate for a given period of time. Take the case of the Chicago 
Great Western and some of the packers on the Missouri River. 
This was all disclosed and sent to the Supreme Court in litigation. 
Mr. Stickney, president of the road, entered into an agreement which 
I think was to run for about five years, or possibly seven, in which he 
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reduced the transportation rate and agreed to maintain the reduced 
rate, and the packing houses that induced him to do it obligated 
themselves to ship over his road some fixed percentage or amount of 
their business, etc. Sometimes those things are disclosed promptly, 
sometimes they go on without disclosure for a considerable period of 
time, and perhaps some of them are never disclosed. I do not mean 
there was any secret rate in that instance. The rate was published, 
but it was a purchase of business to that road to go on for years in 
order to have that done. 

I think we have had pretty clear evidence in some cases where it 
possibly would not be denied that property was leased for elevator 
or other purposes for much less than its real value and probably with 
the understanding that the concern that was to use it would ship a 
certain percentage or a large part of its business over the line from 
which it leased the property at less than a fair rental. ThiB is illus- 
trative of the many things that may be accomplished through con- 
tracts, etc., that, in a sense, might be called private transactions, 
where shippers conduct their business along the line of a railroad. 
It is helpful to the commission in the performance of its duties to see 
that all these things, as far as they can be ascertained, are prevented 
to the end that everybody may have fair and equal treatment. The 
whole purpose of this proposed language is to enable us to get at the 
truth. 

Mr. Dewalt. I suppose that what you are trying to convey to us 
is this: That this information, of whicn you speak, would not be dis- 
closed by the certificates and reports, but that it could be disclosed 
by the evidence which you would get under this general clause ? S$ 

Commissioner Clements. That is the idea. We might get it in 
the report and we might not. M3 

Mr. Dewalt. You might get it in the reports and you might get 
it in the certificates, and you might not, but you think this clause 
would give you an opportunity of getting it which you otherwise 
would not have ? 

Commissioner Clements. That is the whole idea. 

Mr. R. W. Pabkeb. I notice you are only to get such further stater 
ments that the commission deems necessary or appropriate in the 
transaction under investigation (line 16) and those ore the words, 
as I understand it, which you think limit the character of the stater 
ment you get ? 

Commissioner Clements. I think in a general way that the judicial 
interpretation of that would be that it must be something that is 
appropriate to the duties of the commission in the enforcement of 
the law. 

Mr. R. W. Pabkeb. These are .statements and covered by the 
commission itself. Evidence, I understand, is often taken by the ex- 
aminers, is it not! 

Commissioner Clements. Yes. 

Mr. R. W. Parker. Have the examiners any power to admit or 
reject evidence? 

Commissioner Clements. Our examiners are instructed generally 
to exercise the host discretion they can when the case arises. Tes- 
timony is offered and objections are made to it, and questions are 
asked and objected to. 

Mr. R. W. Pabkeb. Has the examiner power to rule? 
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Commissioner Clements. Ho has, tentatively. All is subject to 
the determination of the commission after the record is received by 
it as to whether or not he was correct. 

Mr. R. W. Parker. You spoke the other day of ft rather important 
matter, the examination of correspondence with attorneys which 
often, you said, might be made a cloak to cover secret transactions, 
and, on the other hand, there are of course a great many communi- 
cations with attorneys relating to pending cases and as to the con- 
duct of those cases, whether they be on contract or for damages, 
which it might be very bad to have published for the information of 
the other side. 

Commissioner Clements, Yes. 

Mr. R. W. Parker. I want to ask what guard there is in the act 
against an indiscriminate investigation by some interested par^ of 
matters that might be or would be injurious to the interests of the 
country ? 

Commissioner Clements. I do not recall just where it is in the 
bill; but there is a provision relating to the inspection of the cor- 
respondence. 

Mr. R. W. Parker. The correspondence is on page 6, "correspond- 
ence, documents, papers, and other writings, regardless of the dates 
thereof, relating to financial transactions of, for, or with said car- 
riers." 

Commissioner Clements. There is a provision in the bill to the 
effect that nothing therein contained shall in any wise affect the rules 
of law or practice in regard to the admissibility of testimony, or 
something to that effect. I do not at this moment lay my eyes on 
it. At least it is in what the commission has said. 

Mr. R. W. Parker. Is it in there, Mr. Rayburn, do you remember! 

Mr. Rayburn. As to parties like that, Mr. Commissioner, would 
not the discretion of the commission be largely against a party who 
would evidently and apparently do a serious injustice to the other 
side in a case pending before the commission? 

Commissioner Clements. Of course, I would suppose the commis- 
sion would always try to do the just thing about it. 

Mr. Rayburn. And this evidence taken by these examiners is 
always held by them and is never, any part of it, given out until it is 
brought to the commission, and the commissioners have the right to 
review it ? 

Commissioner Clements. I was going to say further that in this 
provision as it was first prepared (and I think you will find it hen 
somewhere in connection with that) there was the provision that it 
should not in any wise change the rules of practice, and that the 
meaning, as we understand it and as it is intended to do, was to pro- 
vide against our examiners and inspectors, who are under oath 
and under penalty under the provisions of the present twentieth sec- 
tion, disclosing or divulging anything in connection with the inspec- 
tion of the offices and books and accounts of railway companies 
except by order of the court or the commission. 

Mr. Ravbdbn. That is the law now ( 

Commissioner Clements. Yes. 

The Chairman. Of course, it is all right, Judge Clements, to guard 
the interests of parties from outside observance of what it is improper 
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to be divulged, but haa any public-service corporation a right to have 
a secret froni the Government itself ? 

Commissioner Clements. I do not think so. As I said the other 
day, I do not think that it is a business. They are engaged in a 
public service by permission of the Government, and m it they 
assume the obligation to be as fair and square with everybody as is 
the Government. * 

The Chairman. When your examiner is hearing testimony and 
any objection is made, however the examiner may rule or consider 
the evidence, he certifies it all up to the commission so that the com- 
mission ultimately passes upon it, whether it is competent, and what 
its value is i 

Commissioner Clements. His ruling at the moment when he is 
hearing a case is tentative. If he were not given this temporary 
authority a man might, if he were so disposed, offer a whole book in 
evidence, or keep a witness on the stand for a week offering cumu- 
lative testimony, or cover up the case with chaff and matters imma- 
terial, thus encumbering our records and at great expense to the 
Government. Therefore, an examiner on the spot must have some 
discretion and tentatively say what mav go in and what may not 
go in, but it is all subject to the final authority of the commission. 

The Chairman. I wish to ask you a question. It may be more 
or less speculative, but perhaps your experience will enable you to 
answer. If you prescribe here that every letter that passes between 
the roads and between the officials of the same or different roads 
shall be produced and inspected by you, in your opinion would not the 
result be to cause fewer letters to be written and more business to be 
done by verbal communications ? 

Commissioner Clements. I do not know. That may be bo. Of 
course you can have no law that operates to complete perfection — 
that will stop everything that people have a mind to take chances in 
doing. We nave laws against theft and murder and have had since 
time immemorial and yet they do not stop it all. We can only in 
finite human affairs do the best we can, ana it-is not improbable that 
resort will be had in that way in respect to some matters that would 
make it difficult ever to discover. 

Mr. Esch. One of the things you sought to examine in the L. & N. 
case in order to get at correspondence was indexes ? 

Commissioner Clements. Yes. 

Mr. Esch. Do you think that the language on page 6 beginning 
with line 9 would be broad enough to cover the indexes of the reports 
or correspondence of a common carrier? That language is as follows: 
The commission shall at all times liave access tit all accounts, records, memoranda, 
correspondence, documents, papers, and other writings, regardless of the dales thereof, 
relating to financial transactions, etc. 

Is that broad enough to cdver indexes '? 

Commissioner Clements. I do not know. That raises the kind of 
question we were talking about a while Bgo. A literal or technical 
construction might hold it did not, and for safety we ought to put 
it in. The language there in black print you will notice is new; the 
other is the law as it is now. 

Mr. Fsch. Your idea would be to include indexes in thore? 

Commissioner Clements. Yes; I do not see why it should not be 
done. An index is very helpful to get at the kinds of transactions 
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which we are looking for without having to go through, line by line 
the entire book. 

I want to finish what I started to say a moment ago in regard to 
the examination of correspondence. The- examination of it by one 
of our inspectors, under oath not to divulge, is one thing; to haul it 
out into a public proceeding before the commission or into court is 
another thing; Ana it would only be when, having found that, it was 
deemed material or pertinent to a controversy before the commission 
that we would endeavor to or moreover have any occasion to bring 
it into the hearing and make use of it as evidence, and that would 
have to be done then of course under the regular rules of procedure, 
with notice to produce, or a subpoena duces tecum issued, or some- 
thing of the sort. It does not mean that because an inspector may 
see it that it is all thrown open to the world. Only such of it as may 
be pertinent or deemed pertinent in a matter of controversy would 
ever be brought to the notice of the public in that way. And we 
have not felt that there would be anything oppressive in that. 

As I said a moment ago, it must be kept in mind that this is a pub- 
lic service in which the carriers, by permission, are authorized to 
engage for profit, but it is that kind of private investment that is 
affected with a public interest and the one important public interest 
is that everybody should be treated with the same impartiality that 
the Government itself, if it undertook to perform the service, would 
be under obligations to do, and as it now does in the Postal Service. 
The whole purpose of this is to enable the commission to discover and 
prevent, as far as possible, transactions which violate that principle 
of equality for which the Government insists and stands in these 
matters. It is a complex and difficult problem to do these things 
and at the same time recognize the protections that have prevailed 
at common law and in this country generally against the disclosure 
of confidential communications. Many things are done now and 
deemed just and right (and have been sustained by the Supreme 
Court) that perhaps 2.5 years ago would have been regarded as radical 
and as contrary to those old principles that we have been taught to 
recognize from time immemorial in controversies between A and B, 
which are not altogether suitable in a controversy between the Govern- 
ment and its own agencies which it permits to do a public business 
but requires them to do it in a clean way without injustice or dis- 
crimination as between the patrons to be served. The law as an 
embodiment of necessary rules of action is but the practical applica- 
tion of ancient principles of justice and equality to modern methods 
and conditions. 

We had in the original act to regulate commerce a provision that no 
man should be excused from testifying, or from producing evidence, 
documentary or otherwise, on account of his immunity under the 
Constitution where it provides that he should not be required to give 
testimony that would be incriminating to himself. Still he was 
required to do it, to testify and produce, and should not be excused on 
that ground. But there was a provision intended to protect him, to 
the effect that the testimony so obtained should not be used against 
him in any criminal prosecution. The Supreme Court held that that 
was not sufficient; that it was not the protection guaranteed by the 
Constitution ; that while you could not use the testimony in court, you 
might use it as a clue to get other evidence; that you could go into the 
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transaction and discover other people connected with it whom you 
could call as witnesses to prove it, and thereby deprive him of his pro- 
tection under the Constitution. That was met by the provision that 
he still should not be excused from testifying, notwithstanding the 
decision of the Supreme Court, but that he should not thereafter be 
prosecuted for any matter or transaction concerning which he was 
compelled to testify. This latter provision was brought up in a case 
and alleged to be unconstitutional, because although you protected 
him from prosecution you made him disclose a thing that was deroga- 
tory to his good name and that he was entitled to protection against 
that. The answer of the Supreme Court to that was that he was the 
builder of his own character and had the power to protect it by not 
doing unlawful things, and that the Government did not intend togo 
so far as to say it would shield him from such disclosure. 

The above is illustrative of many other decisions that have been 
made from time to time in the evolution of the proposition of trying 
to deal with private investment in corporations engaged in a business 
affected by the public interest and subject to the public duty and 
the power of the Government to say that they shall conduct it in 
such way that they shall not violate these principles of equality or 
fair treatment to the persons composing the public. 

I do not believe this, language here runs counter to the established 
principles applicable to a business conducted in this way, subject to 
governmental control, for the reasons stated, but of course it must 
be administered, whether in a case in court or before the commis- 
sion, in a reasonably rational and sane manner to effect the declared 
purposes and inhibitions of the law under which we act. It is very 
difficult, perhaps, to frame a bill which would draw the fine distinc- 
tions that practice, experience, administration, and judicial inter- 
E rotation might finally draw in the interpretation of tins bill as to 
ow far we ought to go. 

Mr. Esch. If you have finished that line of inquiry, Judge, I would 
like to start another. 

Commissioner Clements. Yes, sir. 

Mr. Esch. This bill incorporates the Cummins amendment to the 
Carmack amendment of section 20. 

Commissioner Clements. Before you go to that, Mr. Murphy has 
just handed me a copy of the bill that was drawn by the commission 
on this subject of examining correspondence, and a copy of which 
we took the liberty of sending to Senator Newlands, the chairman 
of the committee m the Senate, as well as to Chairman Adamson 
here. 

The Chairman. Is that the same one I introduced? 

Commissioner Clements. That is the one you introduced. 

The Chairman. What is the material difference between that and 
the first section of the Reyburn bill 3 

Commissioner Clements. I have not run it down on the first 
section. 

The Chairman. There is no use to report two bills if we can put 
in one all we want. 

Commissioner Clements. I have not checked it to see the differ- 
ence, but the conclusion of this bill is that "nothing in this section 
shall be construed as affecting any rule of evidence now in force in 
the courts of the United States." 
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It was insisted, as I said a moment ago, that, although our inspec- 
tors under this bill could in visitorial way examine books and papers, 
including correspondence, when it came to the use of any item of 
that correspondence in a proceeding open to the public before the 
courts 

The Chairman (interposing). Is that the only material difference J 
The committee would like to nave the benefit of your views as to the 
material differences. We want to get it right, you know. 

Commissioner Clements. I do not understand that there is any 
substantial difference. 

Tho Chairman. Except that matter you read 1 

Mr. Esch. Why eon not that paper be incorporated in our hearing t 

Commissioner Clements. That is just the typewritten form. 

The Chairman. What is the number of that bill which Mr. Murphy 
has just handed to you ? 

Commissioner Clements. That is a typewritten copy drawn up 
by us. 

Mr. Rayburn. The bill introduced by Judge Adamson was to cure 
that defect in the law wherein the Supreme Court of the United 
States held that they could not go into correspondence, but it does 
not contain some of tho provisions that I have incorporated in this 
bill as to further publicity, carrying further the provisions of sec- 
tion 20. 

The Chairman. I hope you will enlighten Mr. Esch and the balance 
of the committee about that Cummins amendment. 

Mr. Esch. Did the commission recommend the Cummins amend- 
ment? 

Commissioner Clements. The Cummins amendment did not pass 
in the form in which it was put by Senator Cummins and the sub- 
committee after conference with members of the commission. 

Mr. Esch. As I understand it, they did not indorse the Cummins 
amendment as it was offered ? 

Commissioner Clements. With respect to the Cummins amend- 
ment, Mr. Clark and I were called up there before a subcommittee, 
and answered questions in discussing that bill, the general purpose of 
which, as I understood at the time of that discussion, was to take 
away from the carriers the authority or power to qualify or avoid 
their responsibility for full reparation in case of loss of or damage to 
property, particularly loss oi live stock, and we discussed the pro- 
visions of the bill in that view. We discussed the matter of rates 
based en value and the question of concealed shipments, that is, 
where the shipper tenders a shipment to the carrier which is concealed 
by boxing or otherwise, and says, "This is so and so." The carrier 
does not know with certainty what it is, and must take the shipper's 
word, temporarily at least, as to what its value is: where there are 
two rates provided, the shipper wants to get the lower one. 

Take the case of ore. It comes in carloads from Montana, or 
wherever it is produced ; some of it is perhaps 35 per cent metal, and 
some of it may be 75 per cent. Its value varies widely, according to 
the per cent of metal, and the carriers have been in the habit, as I 
remember it, of charging different rates on the different grades. A 
higher rate is charged on the ore containing the distinctly greater 
percentage of metal than is charged on the Tow-grade ore. So that 
the question arose as to how far the carrier might have one rate for 
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one value, and another rate for another value, where the shipper 
might make his choice and take chances on less damages in case of 
loss by reason of having a lower rate. We discussed those questions 
on the hill when it was pending. 

The bill was finally reported to the Senate, although I do not now 
recall in just what form. What the commission had to do with it, 
however, came about in the way I have indicated. 

Mr. Cummins got a report on his bill, and, as I have always under- 
stood (and I suppose it is shown by the record), some iten<B were 
taken out in the Senate and possibly others were put in. As I recall, 
it was stated by him that the bill as thus changed was not just what 
he wanted, but that there would probably be some place along the 
line where it could be put in better shape. I am speaking from 
memory of what I have read but the record will show what was said 
and done. 

Then the question came to the commission, after the bill was 
passed and approved and had become the law, as to what it meant 
and what it required. We undertook to construe it in the face of the 
fact that the carriers generally, while they proposed to carry free a 
certain limited weight of baggage, they always charged for excess 
baggage. Baggage is property. The Cummins amendment con- 
tained the word, "property" and there was the distinct practice of 
charging for the excess baggage as property. Whether technically 
you callit freight or not it was property and it bore a charge that was 
similar to a freight rate where there was a weight beyond that which 
goes with the ticket. It is a part of the passenger up to 150 pounds, 
or whatever the weight limit is, and goes along on the ticket. Do 
you pay for the excess as baggage or do you pay for it as freight t 
It is property whether it is treated as freight or as baggage, and the 
excess beyond the limited weight does not go along on the price of the 
ticket, so we saw no alternative except to say that it is property and 
is chargeable for transportation. Although a person might have 
$1,000 or 15,000 worth of jewelry in a trunk shipping it as baggage, 
we saw no escape from the ruling as the law read that the same prin- 
ciple governed in respect to it as in regard to all other property that 
was chargeable with transportation rates. 

The Chairman. It was not bo much fixing the charges for- excess 
weight as it was in securing the value of the property. 

Commissioner Clements. Yes. 
' The Chairman. That is why you consider its value t 

Commissioner Clements. We may have been wrong about that. 
We did not see any escape from it. 

The Chairman. There was already ample provision for their 
charging for excess baggage by weight 1 

Commissioner Clements. Yes, sir; but, I only referred to that as 
indicating that it was a thing that was subject to transportation 
charges. Whether called freight or called baggage it was property 
and, like any other property, was subject to charge when you got 
beyond the weight that goes with the ticket. You could not draw a 
distinction between the one and the other property. 

Mr. Esch. Under the Cummins amendment there is a charge made 
not only in the excess of weight but the excess in valuation. 
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Mr. Ratburn. That is the construction that has been placed on it, 
and it is in regard to that construction that the kicks have been regis- 
tered about it. 

Commissioner Clements. Yea. 

The Chairman. If the change there was not necessary in order to 
charge freight on excess baggage, but was solely for the purbose of 
fixing the value to provide for the financial security of the stuff, why 
waa it not made applicable to the ordinary incidental baggage as well 
as to the excess 1 Ordinary incidental baggage of 150 pounds weight 
might contain a million dollars worth of diamonds. 

Commissioner Clements. The carriers have two limitations, one as 
to weight and one as to value. 

The Chairman. I know, but they did not make you sign any state- 
ment as to value outside of that Cummins amendment. The inci- 
dental right to cover 150 pounds was all there was. 

Mr. Rayburn. It used to be, you know, a person could take Jus 
baggage and it was taken on weight, and as I understand it, the 
value was not taken in consideration, while under this construction 
value is always taken into consideration. 

Commissioner Clements. There have been various practices. I 
can recollect when some of the roads put a limit of 300 pounds 
instead of 150 pounds on baggage. 

Mr. Rayburn. We are not talking about sounds. I am talking 
about the value. The value is also inquired into now when you go 
to check your baggage ? 

Commissioner Clements. Yes. 

The Chairman. And it never was before this Cummins amendment. 

Mr. Esch. The most onerous provision under the Cummins amend* 
ment is as to baggage, that the carrier may require the shipper, to 
specifically state in writing the value of the goods and the carrier 
shall not t>e liable beyond the amount, etc. In congested terminals 
that can cause a tremendous amount of inconvenience. 

Commissioner Clements. I know. 

Mr. Esch. A man may lose his train waiting for this paper work 
to be done. 

Commissioner Clements. Yes. 

The Chairman. I understand the new practice is based on a com- 
bination of the two provisions in rate law, the one prohibits your mak- 
ing a false statement as to value and the other prohibits you from 
delivering them under one name when they should be shipped under 
another, as in the Cummins amendment. Mow, before the Cummins 
amendment passenger tickets were sold as a distinct class of business 
and freight was shipped as another distinct class of business, and 
before the Cummins amendment nobody ever thought about mi Ting 
up the passenger ticket and .the incidental right to carry baggage with 
the section which prohibits the delivery of freight to the railroads 
under false names and false statements. 

Commissioner Clements. No, sir. 

The Chairman. It looks like an unauthorized mixing of two 
entirely different subjects, and the railroads themselves have always 
treated them as entirely different classes. 

Commissioner Clements. I do not think, as a general rule, they paid 
any attention to what was in a trunk or the value of it. 
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The Chairman. They never thought about applying that other sec- 
tion to it, either. 

Commissioner Clements. They perhaps had in their tariffs a lim- 
itation on the value they would be responsible for. They perhaps 
always had that. 

Mr. J. S. Pabkek. Did not all tickets always carry a limitation on 
the value! 

Commissioner Clements. Yes, sir. 

The Chairman. On the weight ! 

Mr, J. S. Parkeb. On the excess. I happened to have one in my 
pocket, issued before this bill went into effect. It says the purchasers 
agree not to hold the transportation company for more than $100 
limitation of value. 

The Chairman. How old is that ticket* 

Mr. J. S. Pahkeb. That ticket ? I forget the date, but it was July, 
1914. It was before the Cummins law was passed; I am sure of that. 

Mr. Ebch. The Cummins law was signed by the President on the 
last day of the last session. 

Mr. J. S. Pahkeb. I am sure this ticket was issued before the bill 
was passed. But all tickets carried a limitation, even the mileage 
books, a limitation of value. 

Mr. Sterling. He can declare the value. 

Mr. J S. Pakkek. Yes, and pay an excess rate. 

Commissioner Clements. I think their tickets always carry, or 
for a number of years carried, some such provision as that. 

Mr. J. S. Pahkeb. Was it not true that your idea under the Cum- 
mins Act that if your trunk weighed less tnan the limit, irrespective 
of what your limitation of value was, that if it did have, as you said, 
the $5,000 worth of jewelry in it, that the man could not collect for 
the $5,000 worth of jewelry from the carrier* Was that not your 
ideal Was that not the reason this order was made t 

Commissioner Clements. What we were called upon to say was 
whether or not the Cummins amendment applied to values, and bag- 
gage being property, we could not say that it did not apply to that as 
well as to other property. 

Mr. J. S. Parker. I say, I always assumed that was the reason of 
your ruling, that the liability of the common carrier was unlimited 
as to value if they were within the prescribed rights i 

Mr. Rayburn. The prescribed rights was the thing that governed 
the baggage before this law went into effect, and of course he hardly 
ever lost by it because very little baggage was lo3t; he simply assumed 
the liability himself, and many of these jewelry drummers, and people 
like that, who take around a very valuable trunk, had insurance in 
an indemnity company and in that way they would protect them- 
selves. But now when they come up the law is construed that a 
man has to declare the value of his baggage before he can ship his 
baggage, and if he declares it to be greater than $100, or whatever 
the limit is, then he has to pay an extra rate. 

Mr. J. S. Parker. But is it not possible for him to still carry in- 
surance between what he declares and the actual value* 

Mr. Raybubn. Yes; he can do that. 

Mr. J. S. Parker. So it is virtually the same as it was before * 

Mr. Rayburn. A man hates to declare a thing like that and a 
great many men will not do it. 
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Mr. J. S. Parker. In signing to check a trunk you do not declare 
that it is so much. I mean you do not make a sworn statement; 
you simply sign a statement as to what the railroad is liable for in 
case the baggage is lost. 

Commissioner Clements. I suppose, as a general practice, before 
the Cummins amendment a man would go and buy a ticket and 
pay the price, and the ticket said what the road was liable for and 
what it was not. The traveler did not ordinarily sign the ticket, 
except, perhaps, in some cases, where they had excursion tickets, so 
that they could not be used by another person into whose hands 
they might fall. I do not believe he was required to sign the ordi- 
nary ticket. Whether the road under those circumstances would 
have been liable for the full amount or for the amount limited in 
the ticket which was not signed and accepted in writing by the 
traveler, I do not know and would not undertake to say. 

The Chairman. As a general rule a man rushes in the last minute, 
buys a ticket, and jumps on the train. All he wants to know is 
whether it is going where he wishes or not, and he does not read the 
provisions on nis ticket. 

Commissioner Clements. No, I do not think I ever read all the 
provisions on a ticket in my life. 

The Chairman. I have just been shown a copy of an old mileage 
book. I suppose I have bought fifty of them on the Southern 
Railroad, ana I never read what it said. 

Mr. Esch. What has been the effect of the Cummins amendment 
with reference to the question of increased freight allowance by the 
commission, if any 1 

Commissioner Clements. We have not yet had that before us in 
any concrete way— the question of the determination of those differ- 
ences in rates and the resemblance between rates based on such a 
value and those at another value. 

Mr. Esch. The railroads, then, have not used that as an argument 
before the commission in seeking any increased rates whatever ? 

Commissioner Clements. No. 

Mr. Ratburn. They have used this argument, though, have they 
not, Judge— I remember Mr. F. C. Stevens made an argument on the 
floor of the House that when this law went into effect it automatically 
increased the rate 10 per cent; that is, the differential between a full 
liability and a limited liability, and the commission has passed on 
that question that it did not automatically increase the rate 10 per 
cent. 

it I mean is that we have 
i us in a concrete way to 
«e on the limited liability 
and on some other value above that. 

The Chairman. My recollection is that some of the railroad wit- 
nesses on the hearing on that Cummins amendment testified that that 
differential of 10 per cent was too large; that it was more than the 
risk justified. 

Mr. Ratburn. Yes; several testified to that. 

Commissioner Clements. Now, with respect to the matter of obtain- 
ing a statement or acknowledgment of the traveler when he gets aticket 
And wants to check his trunk, what the commission has held was that the 
Cummins amendment applied to the baggage as property. Of course, 
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the form of the slips and agreements that are published and pre- 
sented by the railroad to the traveler is a matter of detail that the 
roads have worked out for their own uses under that interpretation 
of the act. It is a vexatious annoyance when your wife and children 
are going to take a trip and you are in a hurry to have to sign a lot 
of certificates, etc., for a number of pieces of baggage, and yet I sup- 
pose this requirement ia like many other things which when we get 
used to tfiem are not as bad as they seemed when we first encountered 
them. It seems to me that such of those things ought to be mini- 
mized and avoided as far as they possibly can be, consistent with 
justice and fairness, and that neither the roads, the travelers, nor the 
shippers ought to be put to any inconvenience about other than is 
necessary for the protection of the respective rights. 

Mr. Esch. Are large shippers insuring their shipments and thus 
securing the lower rates ? 

* Commissioner Clements. I do not know about that. I am unable 
to say to what extent that is different from what it formerly was. 
That was the practice among big shippers to insure their freight under 
the law, and I presume it goes on yet, but whether or not it has been 
intensilied or increased I do not know. 

Mr. Esch. The last part of this bill relates to control by the com- 
mission of stock and bond issues or securities. The Hadley commis- 
sion recommended against giving the commission that power, did 
it not? 

Commissioner Clements. Yes ; they recommended ' what they 
termed the publicity plan. 

Mr. Esch. Yes; we have the publicity feature now? 

Commissioner Clements. Yes. 

Mr. Esch. In your opinion, would the giving to the commission 
control over stock and bond issues in a way countenance the prior 
issues and thus in a way and indirectly putting the stamp of approval 
on Buch powers by governmental authority? 

Commissioner Clements. You mean the issues heretofore made? 

Mr. Esch. Yes. 

Commissioner Clements. I have never felt that would be the moral 
or the legal effect. I know some very cautious and thoughtful people 
think it would be. I think Mr. Meyer indicated in his Btatement 
here if I remember correctly, that there was some apprehension of 
that sort, and I think the publicity plan was rather indorsed by Mr. 
Brandi'is and by Mr. Rubleo, who both appeared before the committee. 

The Chairman. Do you not think the remarks you made just now 
about these inconveniences first being abhorrent, then becoming 
tolerated and finally found not as bad as they used to be— do you not 
think that idea somewhat applies to publicity i When you get used 
to things and see them published every day they do not look so bad. 
You know, 

Vice is a monster of eo frightful mein, 
As to be hated needs but to be seen ; 
Yet seen too oft, familiar with her face, 
We first endure, then pity, then embrace. 

Commissioner Clements. I think the country has endured a great 
deal in the abuses that have been disclosed in numerous investiga- 
tions in respect to the uses that have been made of stocks and bonds 
32873—16 4 



50 BILLS AFFECTING INTERSTATE COMMEBCE. 

in the reorganization of properties when they did not need reorgan- 
ization, but were seized upon for exploitation purposes through 
holding companies or some other device whereby the cunning have 
been able to induce many people both in this country and abroad to 
take paper that afterwards has been ascertained to have no substan- 
tial basis of value. Some of these have a way of calling themselves 
underwriters. They get a lot of bonds and stocks that are put out 
by the management of some reorganization concern, and with their 
connections abroad sell perhaps blocks of them. This is done on 
commission. They do not underwrite anything in the sense that it is 
done by surety companies. They simply say to the world what the 
bonds, etc., are, ana go as far as they can in saying that they are ac- 
ceptable and undertake to sell so many of them. It may be that 
the people who buy them ought to have their eyes open and be re- 
sponsible for all of the losses that come to them. The contention of. 
aome is that perhaps they ought to be treated as what the Street 
would call "suckers," trying to make money, who must look out for 
themselves and know what they are buying and take their chances. 

The Chairman. This part of the bill, as I understand, is worded 
as the House passed it last session without any amendment of the 
commission's report. Is that not true? 

Commissioner Clements. Yes. 

The Chairman. At that time if it was satisfactory to the commis- 
sion, I suppose it is still so? • 

Commissioner Clements. Yes; I do not know of any change in 
the views of tho commission in respect to the particular bill or in 
respect to the general subject. 

Mr. Winslow. Did you mean to state that underwriters, so called, 
never assumed responsibility other than in the sale of securities and 
commissions paid on what they actually sold ? 

Commissioner Clements. I would not say never. 

Mr. Winslow. Generally speaking, do you think the so-called 
underwriters do not make good their unsold portion which the public 
does not take up ? 

Commissioner Clements. You mean make good- 

Mr. Winslow. To the issuing company? 

Commissioner Clements. To the issuing company? For instance, 
if they undertook to sell a million dollars worth of a security and sold 
but $900,000 worth they take over the balance. Is that the question ? 

Mr. Winslow. Yes; take thein over and make payment to the 
company that issues them. 

Commissioner Clements. I do not know about that. That is not 
what I meant by underwriting. What I mean to say is the so-called 
underwriter — the broker, banker, or seller, or whatever name he 
operates under — docs not as a general rule guarantee to the man he 
sells them to. 

Mr. Winslow. As to the value? 

Commissioner Clements. No. 

Mr. Winslow. That is what underwriting means, is it not? 

Commissioner Clements. In the ci.se of a surety company an under- 
writer goes security. 

Mr. Winslow. What case, for instance, do you happen to think of 
where a security company guarantees the primipU of the investment ) 
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Commissioner Clements. I am not talking about investments. I 
am talking about underwriters ; for instance, a mr.n insures a cergo of 
goods mo\ ing by vessel or by ruil is an underwriter. These peoj lo 
who sell stocks and securities on commission are not underwriters in 
that sense. 

Mr. Winslow. You speak of insurance underwriters. Is that what 
you are titlking about? 

Commissioner Clements. Yes, sir. 

The Chairman. Judge Winslow's idea seems to be that an under- 
writer is a man who guarantees to the people who buy the stock that 
all that stock is going to be sold end the money puid into the c ompany. 

Mr. Winslow. I understood that w, s whi:t the gentlemen was talk- 
ing about, but if he wi.s talking about an insurance underwriter, that 
is another matter. 

Commissioner Clements. Yes; that is what I am k Iking about. I 
do not know what their rule is about guaranteeing that they would 
dispose of a block, and if they do not sell it 

The Chairman (interposing) . That of itself would be pretty good 
insurance of absolute security if all the stock is paid for in cash and 
the cash ptid into the company. 

Commissioner Clements. That does not carry any guaranty to the 
man who is induced to buy one of these papers. 

The Chairman. Yet that would have avoided a good des.l of this 
kiting around that has ruined these r, ilroads in the last 20 years. 

Commissioner Clements. I am talking about a man who gives 
$1,000 for a certificate of stock. He pays cash for it upon the sup- 
position that it is good. 

Mr. Winslow. You mean insurance stock? 

Commissioner Clements. No; I means railroad bond, for instance, 
or share of stock. 

Mr. Winslow. Perhaps we wilt get together again in a moment. 
If a railroad issued bonds, for instance, a million dollars of bonds, 
and they want to sell them, they go to some banking house, which 
agrees to take those bonds; then they go to other banking houses 
and say, "Will you underwrite $200,000 '(" and so on, and those men 
become underwriters. Is that the way you understand it ? 

Commissioner Clements. That is the sense, and the only sense, in 
which I understand they become underwriters. They guarantee to 
the issuing company that they will sell such and such a number of 
these securities. 

Mr. Winslow. And will turn the proceeds of that purchase price 
over to the issuing company ? 

Commissioner Clements. Yes, sir. 

Mr. Winslow. Whether tin* bonds are sold or not? 

Commissioner Clements. Yea. 

Mr. Winslow. Then why do they not become responsible, so far 
as the issuing company goes, to the payment of the principal? 

Commissioner Clements. They do for whatever price they aell 
them at. 

Mr. Winslow. Then each underwriter has to take on his propor- 
tionate part of the unsold bonds ? 

Commissioner Clements. Yes — that is, to the issuing company, 

Mr. Hamilton. How about the man who buys the stock* 
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Mr. Win slow. Did you ever hear of any stock where anybody 
guaranteed any principal ? 

Mr. Hamilton. I should like to hear of some that do that. 

The Chairman. It would be a great comfort to the public — to all 
investors especially who have bought stock — to know that every 
share had been paid for and the proceeds had gone into the treasury. 
That would be enough security to make the company good. 

Mr. Rayburn. You believe when a stock or bond is issued in this 
country that it ought to stand for something besides hope in the hands 
of the man who gets it ? 

Commissioner Clements. I do not believe these transportation 
companies, licensed and chartered and maintained by the permission 
of the Federal Government, as well as by the States, where most of 
them get their charters for a public transportation service, an agency 
of the Government, should be permitted to use themselves in such a 
way as to float worthless and irredeemable paper through the various 
devices of reorganization. It is not a universal practice. I have 
wondered why it is that the good and respectable roads or manage- 
ments that never do those things and have such an influence in the 
country one way and another have not exerted it toward the extermi- 
nation of these practices by the few, which, when exposed, go to the 
discredit of the whole railway family, not only at home but abroad. 
People in other parts of the world and even in this country do not 
knew one road from another well enough to distinguish and know that 
that has happened to the Rock Island, the Frisco, the Alton, or the 
New York, New Haven & Hartford, may happen to the road they 
have invested in, whether the Central of Georgia, the Pennsylvania, 
the Southern, or some other road. 

Mr. Escn. Is that due to the modern tendency to manage railroads 
by bankers instead of by the men that have grown up in the business ? 

Commissioner Clements. I think it is Very largely due to the fact 
that— 

Mr. Escn [interposing]. That is, they look at the operation of the 
road from the standpoint of dividends and not possibly- from service 
to the public '{ 

Commissioner Clement. Well, sometimes there is a great profit 
made in the reorganization. 

The Chairman. But wherever you find any prejudice against a 
railroad, wherever you hear so much talk about it, it is because some 
fellow has come in contact with one of these roads that acts badly 
and he imagines all other railroads are just like that one is. One 
said that the more he saw of men the better he liked dogs. That 
fellow who sees some railroad which runs through his community 
which does not treat the people right imagines every railroad is mean. 

Commissioner Clements. I think it works to the injury and the 
discredit of all of them. 

Mr. Rayburn. There is ona question I want to ask you that made 
some geptlcmen in the Senate throw up their hands on this bill in 
1914. Do you believe if the previous approval of the Interstate 
Commerce Commission is required on issuance of stocks and bonds 
that in that event the Government will assume any obligation or 
guarantee as to these stocks or bonds ? 

Commissioner Clemknts. Why, I have never thought there was 
any way in which the Government could become legally or morally 
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bound to make good securities simply because it investigates primarily 
and exercises some restraining authority in protection of the public 
against the issuance in this case and that case of bonds or stocks for 
improper purposes. 

Mr. Batbckn, That question wits raised in this committee two 
years ago. I did not behevo then and I do not believe now there was 
anything in it whatever, but some gentlemen on the committee 
thought there was a likelihood of that. 

Commissioner Clements. I know. 

Mr. Rayburn. And we wrote in this bill what I think is a foolish 
provision, and I have incorporated it in this act, on page 16, lines 
18 to 20, to guard against that, and after that is written in this pro- 
vision, after that provision was written in this b'U, then even these 
men over there contended (there is no use in calling their names; one 
was recently appointed to a very high position in the Government) 
that after' we wrote in there and saicf this: 

mply any guaranty or di ligation aa to such 

They still contended that there would be an obligation on the part 
of the Government. 

Commissioner Clements. I do not see how that can be so. 

The Chairman. Before you answer that let me suggest an analogy. 
The Government passes a law against larceny. Is it necessary, 
parenthetically or in connection with that, to provide that the Gov- 
ernment will not indemnify every citizen if anybody steals his horse 
or his corn 3 

Commissioner Clements. I do not think so. 

The Chairman. Can you not pass a law against evil doing without 
impliedly or expressly becoming an insurance company for every- 
body if nis rights are violated in violation of that law? 

Commissioner Clements. I think so. I am unable to understand 
how it is that the Government can not restrain and prevent, in the 
interest of honest dealing and in prevention of fraud, without be- 
coming guarantors. 

Mr. Hamilton. The Government only passed on the Philippine 
bonds, yet they derive a certain authority from that. 

Commissioner Clements. I was going to say that I do not think 
there is any moral or legal obligation attached to it. You simply 
exercise the vote power to a limited extent; for illustration, we were 
authorized by the act of 1910 to suspend and investigate proposed 
increased rates that were filed by carriers, and then either condemn 
them or vacate the suspension and let them become effective, or con- 
demn them in part and permit them to stand in part — in other words, 
do what upon full investigation and inquiry seemed reasonable ana 
just, as though a complaint had been made. Now, if these proposi- 
tions were required to be filed with the commission or some other 
public tribunal vested with authority to say with respect to any of 
them, if there was any suspicion that it was not a proper thing to be 
done, that it ought to be looked into before it is permitted to be 
proceeded with, such authority and action thereunder would be in 
the nature of a temporary restraint until the proposition could be 
looked into and if "found all right then allowed to go on. In what- 
ever form it might be done, however, I do not believe in going any 
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further than is necessary to protect against these things that are 
done to the discredit of the railroads and the country and catch a 
great many innocents in woeful investments that come to nothing. 

Mr. Winslow. How far would you carry that kind of Federal 
supervision ? 

Commisaioner'CLEMENTS. That is a question of detail. I would 
not a£ present apply it to small transactions. 

Mr. Win slow. Would you apply it to all securities offered by the 
telegraph companies, telephone companies, etc. ? 

Commissioner Clements. I had not thought of it except in con- 
nection with the railroads, because that is where these matters were 
disclosed, but I do not know of any reason why it may not be just as 
applicable to the other comparies. So far, however, there have been 
no such disclosures as indicate the practical necessity of applying it 
to any others. 

Mr. R. W. Parker. Would it be sufficient before giving the per- 
mit to say, before the issue shall be made, the commission should 
investigate the facts and report what the facts were, so if they were 
a holding company, or something of that sort, it would be disclosed 
to the public? 

Commissioner Clements. You mean issue a public report ? 

Mr. R. W. Parker. A report before the issue was made. Instead 
of issuing a permit that the issue should be made, not stopping any- 
body from borrowing in any way, but stating what the facts were. 

Mr. Esch. I think that was the recommendation of the Federal 
commission. 

The Chairman. If you found any objection to them it would be 
made public, I suppose ? 

Commissioner Clements. Yes. 

The Chairman. Unless you did find objection they would go ahead 
untrammeled \ 

Mr. R. W. Parker. That is, the company could issue anyhow, but 
could only issue after you had made a report as to the facts. 

Commissioner Clements. You mean just an investigation and 
disclosure bo made t 

Mr. R. W. Parker. Yes. 

Commissioner Clements. And the expression of any view we had 
based on that and then let everybody have notice and take their 
chances; that is, not to intervene to stop it? 

Mr. R. W. Parker. Yes, sir; would that do? 

Commissioner Clements. I have no doubt that would go a long 
way. I do not know whether it would be adequate or not. It is, 
of course, problematical whether or not that would bo sufficient, but 
doubtless it would oporatc in that direction. 

Mr. Dewalt. Mr. Esch a few moments ago made a very pertinent 
inquiry in my mind; that is, whether this clause on page 16, fines 
18, 19, and 20: 

mply any guaranty or obligation as to such 

Mr. Esch inquired as to whether or not it was your opinion that 
it might imply an obligation on the part of the United States as to 
previous issues of bonds, and in reply to that I understood you to 
say that was a mooted question, that Mr. Meyer at one time had said 
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that he thought it possibly might apply. Now, directing my inquiry 
to Mr. Each as well as to yourself, do you not think that might be 
cured, Mr. Esch* by putting in these words: 



Would that not cure that mooted question ? 

Commissioner Clements. I should think that would .do it. I do 
not believe there would be any legal implication of liability anyhow. 

Mr. Rayburn. You do not think the original provision written in 
this bill amounts to anything for the simple reason you do not believe 
the Government would assume any obligation anyhow 1 

Commissioner Clements. I do not believe it would ever be held, 
if there were no provision, that the Government, by implication, was 
made responsible to guarantee all these things to be made good. 
This is only a proposition to control the matter far enough to put 
up the bars against plain, raw cheating, and I don't age why this may 
not be done without assumption of liability for securities not inter- 
fered with. 

Mr. Hamilton. While there might be no legal implication, would 
not those securities derive a value from the fact they had been inves- 
tigated 1 Would it not be useful to the public after all to have such 
investigation even though no guaranty went with it? Would that 
not after all receive a value by the investigation, a semi-indorsement f 

Mr. Rayburn. Exactly; and I have been wanting to ask Judge 
Clements a question right along that line. I do not think the Gov- 
ernment would assume any obligation. I do not think anybody 
could say it would, but I think in following out your suggestion that 
to say that no securities shall be issued hereafter except the excep- 
tions I have made in the latter provisions of this bill, for a purpose 
unless the Interstate Commerce Commission first says they think 
that is for a necessary purpose — in other words, that tbey will not 
be allowed hereafter to issue securities, unnecessary securities. I 
think it would give the securities in the market world a standing and 
that 

Mr. Hamilton (interposing). And that it would give the investor a 
sense of security ? 

Mr. Rayburn. That is exactly it. When the securities of a rail- 
road company were issued ana they buy them, they would have 
something to stand behind on. 

Mr. J. S. Parker. You are of course familiar with the workings of 
the public-service laws in the State of New York. Of course, m a 
general way, you know the fact that all issues of stocks and bonds for 
the last six years in the State of New York had to have the approval 
of the public service commission. 

Commissioner Clements. Yes. 

Mr. J. S. Parker. That it has affected the market value of those 
stocks. But one more question I want to ask you. You said that 
you did not b?lieve that stocks and bonds issued prior to the enact- 
ment of this law would be made valuable. I do not quite see how 
you get away from that. 1 should like to hear your explanation. 

Mr. Dewalt. Not assume any liability as to previous issues. 

Mr. J. S. Parker. That is true, but it would seem to me that they 
would legally stand against the Government as far as fixing of rates 
is concerned. 
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Mr. Rayburn . They are going to stand anyhow. 

Mr. J. S. Parker. They are going to stand legally. 

The Chaibman. You misunderstood the witness, Mr. Parker. 

Commissioner Clements. What I wanted to say is this, that I do 
not believe that with or without a disclaimer of liability by tho 
Government for the stocks, bonds and securities, liability would be 
inferred in .any court at any time on account of the control of the 
issuance of the stocks and bonds to the extent he proposed. I 
admit that to answer the apprehension of people that there might be 
such an instance, it is well to put something of that sort m the 
bill, viz., that it shall not be so inferred, both as to the past and to 
the present. . 

Mr. Raybirn. And since tliis other provision has been placed in 
the bill, end since thr,t fear has been recognized, I do not sec why we 
should rot write in there the suggestion mr.de hy the gentleman from 
Pennsylvania, Mr. Dewr.lt. 

Commissioner Clements. I do not, either. But I agree that 
nothing we can do for the future will change the status of what has 
been issued and has gone to the public and is now held hy the public. 
You can not undo that in tiny way that I can see. 

The Chairman. Our time is about expired. 

Commissioner Clements. Let me say just one other word in view 
of ono or two questions that have been asked here. I have said all I 
want to say about the matter we have just been discussing. I do 
not think there is any liability on the part of the Government, and 
I do not think you can disturb the past. But it all comes down to 
this e,t last, both rs to the past and as to the future — it is becoming 
much more common with the carriers to put up propositions to 
increase their iates in a comprehensive and wholesale way. Under 
the law they are poimitted, tentatively, to issue their rates subject 
to suspension, submission, or complaint. But there more frequently 
come these great cases, like the Five Per Cent case or the recent com- 
modity cases, where ten, twenty, thirty, or forty million dollars a year 
is involved in the proposition that the commission suspend the tariffs 
and enter upon an investigation. It is becoming more and more 
the practice to present the case upon the question of the need of 
revenue by the carriers. 

That is not a question we can wholly ignore. I do not admit it is 
the final or controlling question that determines whether a rate is 
reasonable or not, hut it is not a thing to be wholly cast aside; it is 
pertinent to the questions involved, and you can theorize about it 
and talk of publicity, and what not, but finally whon it gets down 
to the question whether or not a rate proscribed by the commission 
is confiscatory, the universal practice is, and will continue to be, 
in my judgment, for the carriers to show what they have got in the 
course of the year in the way of revenue ; how much it has cost them to 
get it in the way of operating expenses, taxes, and other fixed charges, 
in which is included the interest on bonds; and just to the extent .that 
there are bonds out that ought not to have been issued, that do not 
represent a real investment, a bona fide claim to he considered and 
to be paid in the railroad business, then a thing exists that saps and 
diminishes the surplus that could go to the dividends on legitimate 
stocks and interest on legitimate bonds, and to surplus, and the line 
would not draw often so close between the outgo and the income that 
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supports an appeal for increased rates generally in order to keep the 
road away from the brink of bankruptcy by default on its bonds. 

I have thought a great deal about the advisability of publicity and 
all these things, but after all that question will be before you all the 
time. There is no escape from it. What can the courts do ? Here 
is a road that does not pay its intorest on bonds that have been 
issued. They havo not been prohibited by law, therefore they rest 
on a mortgage — there is a mortgage on the property and a day comes 
when they can not pay. What becomos of the road ? It goes into 
the hands of a receiver. Then you are told that regulation has 
destroyed the road, and the propaganda is spread that the Congress 
and the commission and the authorities generally will not allow the 
railroads enough to live on. 

Then it is said, in addition to that, that they are not permitted to 
equip themselves in such a way as to adequately serve the public, and 
therefore no matter how they "have come into this fix — like the Alton 
case, the New Haven case, the Rock Island, the Frisco cases, etc. — 
they are there. The funds are out, the obligation is there, it is a 
lawful obligation, and there is nothing to do but put them into the 
hands of a receiver. They generally come out in some sort of reor- 
ganization scheme whereby all of this stuff is still left for them to 
carry until they break down again. It is not washed out as is the case 
when a drug store or a corner grocery store sometimes goes bankrupt 
and can not pay its debts and gets into the hands of a receiver. It is 
sold out, the place is cleaned, and whatever is there is divided between 
the people who have claims. That is not the way the railroads are 
sold. 

I want to say this other thing. I do not think you ought to pass 
this bill and put this additional work on the Interstate Commerce 
Commission unless there goes hand in hand with it a provision to en- 
large the commission ana permit it to divide up its work so that it 
may proporly and efficiently perform it. 

The Chairman. I think the committee agrees with you. 

(Thereupon, at 12 o'clock m., the committee adjourned until 
Tuesday, February 8, 1916, at 10.30 o'clock a. m.) 



Committee on Interstate and Foreign Commerce, 

House of Representatives, 

Tuesday, Ftbruary £2, 1916. 
The committee met at 10.40 o'clock r. m., Hon. William C. Adam- 
sou (chairman} presiding. 

The Chairman. Mr. Rayburn, have you a witness to be heard by 
the committee this morning ? 

Mr. Rayburn. Yes. Senator Faulkner said that Mr. Thorn wanted 
to make a statement on this bill. 
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STATEMENT OF ALFRED P. THOK, ESQ., GENERAL COUNSEL 
FOB THE SOUTHERN RAILROAD, AND COUNSEL FOR THE 
ADVISORY COMMITTEE OF RAILWAY EXECUTIVES OF THE 
UNITED STATES. 

The Chairman. Give the stenographer your name and position. 

Mr. Thom. Alfred P. Thorn. I am general counsel for the Southern 
Railroad and also counsel for what is known as the advisory committee 
of railway executives of the country. 

Mr. Chairman* and gentlemen, you have under consideration this 
morning, as I understand, the Rayburn bill, known as H. R. 563, 
relating to the Government regulation of the issue of stocks and bonds 
by earners. 

It may be remembered by some of you that on the general subject 
of the regulation of the issue of stocks and bonds I had the privilege 
of addressing this committee once before, but on that occasion I con- 
fined my remarks, Mr. Chairman, entirely to the question of the con- 
stitutional power of Congress in the matter. 

The Chairman. Mr. Thom, if you will allow me to interrupt you a 
minute, I want to introduce to you a distinguished gentlemen of whom 
we have all heard, a former member of this committee, Mr. Frederick 
C. Stevens of Minnesota. [Applause.] 

Mr. Thom. I confined my remarks entirely to the constitutional 
power of Congress to deal with this question of the regulation of the 
issue of stocks and bonds, and I said nothing at all to the question of 
the provisions which should wisely be inserted in a bill having that 
in view. As a result of the investigation of the committee at that 
time, a bill was reported to the House of Representatives which was 
known as the Rayburn bill, and was passed by the House and went 
to the Senate. The provisions of that bill and the general question 
were very elaborately considered by the Senate Committee on Inter- 
state Commerce. I myself appeared there many times and presented 
my views as to the provisions which such a bill should, in the public 
interest, include. I had conferences with subcommittees of the Sen- 
ate committee as to what should be done in the interest of the country. 

During none of that time, either here in the hearings which you 
were kind enough to accord to me or before the Senate committee, 
where the whole subject was being investigated, did I attempt in 
any way to obstruct legislation by Congress on this subject or to 
argue against it. On the contrary, Mr. Chairman, I believed it wise 
that such legislation should be attempted. I cooperated in every 
possible way to that end, and the fact that it was ultimately aban- 
doned was not by reason of anything that was even suggested or done 
by myself or the interests which I represent, but grew out of the 
conditions incident to the European war, when it was thought, as I 
understand it from the public press, by the President of the United 
States that it was well to carry legislation on this subject no further. 
I must confess to a sense of disappointment that such a course was, 
in the public interest, at that time found necessary, because I believed 
that we were approaching a philosophic solution of this problem, 
and that the mind of Congress had been so completely on the subject 
and the efforts of Congress had been so intelligently applied to it, 
that it was unfortunate in the interest of the country to lose what 
had been done. 
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I say thia as preliminary to what I am about to say in respect to what 
I think now is the wise policy on the part of Congress. In view of 
what you gentlemen know of the attitude that I have always assumed 
on this subject, and in view of what occurred in the Senate in respect 
to it, I think I am entitled to be considered by you as standing with 
those Members of Congress who are in favor of legislation by Congress 
on this subject and the adoption of a philosophical and useful measure 
in respect to it. 

Mr. Chairman, my judgment is that the situation has somewhat 
changed since the time of which I speak. I hold in my hand now a 
copy of S. J. Res. 60. This resolution has passed the Senate of the 
United States, It is now before this committee of the House, and 
with the permission of the committee, I will read it. 

JOINT RESOLUTION Creottn^B |olnt subcommittee from the membership ol the Senate Committee on 
Interstate Commiree and the House Committee on Interstate end r-orefro Commerce to Investlpate the 
conditions relattns to interstate and foreign commerce, and the necessity ol further legislation relating 
thereto, and defining the powers and duties of such subcommittee. 

Resolved by the Semite and House of Representatives of the United Slates of America 
in Congress assembled, That the Interstate Commerce Committee of the Senate and 
the Committee of the House of Representatives on Interstate and Foreign Commerce, 
through a joint subcommittee to consist of five Senators and live Representatives, who 
■hall Toe selected by said committees, respectively, be, and they hereby are, ap- 
p rioted to investigate the subject of the Government control and regulation of inter- 
state and Foreign transportation, the efficiency of the existing system in protecting 
the rights of shippers and carriers and in promoting the public interest, the incor- 
poration of control of the incorporation of carriers, and all proposed changes in the 
organization of the Interstate Commerce Commission and the act to regulate com- 
merce, also the subject of Government ownership of all public utilities, such as tele- 
graph, telephone, express companies, and railroads engivred in interstate and foreign 
commerce, aid rop>rt as to the wisdoin or feasibility of Government ownership of 
such utilities and as to the comparative worth and efficiency of Government regulation 
and control as cimpared with Government ownership aid operation, with authority 
to sit during the recess of Congress and with pjwer to summon witnesses, to appoint 
necessary experts, clerks, and stenographers, and to do whatever is necessary for a 
full and comprehensive exanioa'i in a id study of the subject and report to Congress 
as expeditiously as may be; that the sum of $24,001, or so much thereof as is neces- 
sary to carry out the purposes of this resolution aid to pay th^ necessary expsn 



iubcommittea and its members, is hereby appropriated out of aiy money i- 
treasury not othorwhe appropriated. Said appropriation shall be immedii 
available and shall be paii out on tho audit and orisr of the chairma 1 or acting chair- 



n of said subcommittee, which audit and order shall bs c inclusive a id binding 
upon all depa-tmentfl *i t) thj cirr jctnesB of the accounts of such subcommittee. 
Passed .he Senate February 18, 1916. 
Attest: 

Jambs H. Baker, Secretary. 

Now, as that resolution came from the Committee on Interstate 
Commerce of the San&to, it did not include in express word? what it 
now includes a3 to the duty of investigating the question of Govern- 
ment ownership. Of course, it includod it as a necessary part of the 
main question, but Senator Borah introduced an amendment in the 
Senate which is covered by what is found in thi resolution from the 
word "also" in page 2, lino 5, dawn to the word "operation," in line 
12, that amendment reading as follows: 

AUoth.3 ?n j?ctof Govirnrnsnt own?-mipof allpu lie utiliiej, su-h as telegraph, 
telephone, express conpmici. anl railroils entire! in interstate an! fceijn com- 
merce and report as to ths wn.lom or inn .ility of Go/ernaiint owa3r*hip of such 
utilities an 1 as to tha co np vative worth :%i I e R ujv.'y of Go rer men', regulation and 
control as co.npire.1 with Government o.v lership and operation. 
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Now, that is what is known as tho Borah amendment. I have 
read in the Congressional Record the argument of Sonator Borah in 
favor of that proposition. In brief, it was this: Ho said that there 
was no discussion of this question of regulation where the persons 
who were discussing it did not find it necessary to at least allude to 
the question of Government ownership, sometimes in favor of it, 
sometimes as perhaps tho only substitute for regulation, if regulation 
should break down, and sometimes to condemn it, but thorc was 
always, in any discussion of the question, a reference to Government 
ownership. "Now," he said, "I do not mean to say that tho country 
is ready for Government ownership, but I do say that when that 
matter is referred to evory time tho question is discussed at all, there 
should bo somo educational work dono by Congress, so as to develop 
tho reasons in favor of it, if there be any, so as to develop the reasons 
against it, if there be any, and so that the pooplo of tho country may 
have the case for or against Government ownership fairly before them 
in making up their minds upon tho subject." 

That argument prevailed, and that amendment was put upon this 
joint resolution. 

This joint resolution was not a matter of theory on the part of an 
individual Member of Congress. It did not come as a matter of 
haphazard, but it sprang out of a recommendation of the President 
of the United States in his address to Congress on the 7th of Decem- 
ber, 1915. 

The Chairman You do not mean the Government ownership 
feature of it originated in that way ? 

Mr. Thom. No, sir; but the whole question. I beg leave to read 
for a moment from the President's address to Congress. 

The Chairman. Do you not think they had some difficulty in 
getting the bill out of the Senate, and the Borah amendment was put 
in the bill in order to get it out easier? 

Mr. Thom. I do not know how that was. Perhaps that is so. 
But I call the attention of the committee to the fact that even with- 
out that amendment Government ownership was necessarily in- 
volved in the general scope of the resolution as at first presented. 
Perhaps that might be important, and I had better point it out. 
The joint committee, to be composed of a subcommittee of this 
committee and a subcommittee of the similar committee of the 
Senate, is to. be appointed to investigate the subject of Government 
control of interstate and foreign commerce, the efficiency of the 
existing system in protecting the rights of the shippers and the 
carriers, and the question of incorporation of carriers, etc. Now, 
of course, that was broad enough to take in the question of Gov- 
ernment ownership. I do not think anybody would suppose that 
an investigation of this general subject of transportation could be 
intelligently undertaken unless that subject was examined along 
with other matters pertinent to the inquiry, But, at any rate, there 
were those in the Senate who wanted to emphasize this and to make 
it the duty of the committee to report on it, and that has been done 
in the resolution as it comes before you. 

Now, reverting to what tho President said on this subject, I desire 
to read from the concluding part of his address to Congress delivered 
on the 7th of December, 1915. 

Th3 Chairman. Mr. Thom, I was called out a moment, during 
which you apparently made a transition from one subject to another 
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Are we now proceeding to a plea in avoidance that we ought not to 
discuss the Kayburn biJl ? 

Mr. Thom . I have not yet developed my argument on that subject. 

The Chairman. The reason I interrupted you was that I was out 
the room a ir>ir.ute, and I wanted to understand how you passed from 
one to the other. 

Mr. Thom . I will develop that in a moment. 1 am calling attention 
to this resolution which was adopted by the Senate ar.d which is now 
before this committee for a report to the House of Representatives. 
Here is what the President says: 

While we speak of the preparation of the nation to make sure of her security and * 
ber effective power we must not fall into the patent error of supposing that her real 
strength comes from armaments and mere safeguards of written law. It comes, of 
course, from her people, their energy, their success in their undertakings, their free 
opportunity to use the natural resources of our great home land and of the lands out- 
side our continental borders which look to us for protection, for encouragement, and 
for assistance in their development; from the organization and freedom and vitality 
of our economic life. The domestic questions which engaged the attention of the last 
Congress are more vital to the nation in this its time of test than at any other time. 
We can not adequately make ready for any trial of our strength unless we wisely 
and promptly direct the force of our laws into these all-important fields of domestic 
action. A matter which it seems to me we should have very much at heart is the 
creation of the right instrumentalities by which to mobilize our economic resources 
in any time of national necessity. I take it for granted that I do not need your au- 
thority to call into systematic consultation with the directing officers of the Army 
and Navy men of recognized leadership and ability from among our citizens who are 
thoroughly familiar, for example, with the transportation facilities of the country 
and therefore competent to advise how they may be coordinated when the need 
arises, those who can suggest the best way in which to bring about prompt coopers' 
tion among the manufacturers of the country, should it be necessary, and those who 
could assist to bring the technical skill of the country to the aid of the Government 
in the solution of particular problems of defense. I only hope 'that if I should find 
it feasible to constitute such an advisory body the Congress would be willing to vote 
the small sum of money that would be needed to defray the expenses that would 
probably be necessary to give it the clerical and administrative machinery with which 
to do serviceable work. 

What is more important is, that the industries and resources of the country should 
be available and ready for mobilization. It is the more imperatively necessary, 
therefor, that we should promptly devise means for doing what we nave not yet 
done; that we should give intelligent Federal aid and stimulation to industrial and 
vocational education, as we have long done in the large field of our agricultural in- 
dustry; that, at the same time that we safeguard and conserve the natural resources 
of the country we should put them at the disposal of those who will use them promptly 
and intelligently, as was sought to be done in the admirable hills submitted to the 
last Congress from its committees on the public lands, bills which I earnestly recom- 
mend in principle to your consideration: that we should put into early operation 
some provision for rural credits which will add to the extensive borrowing facilities 
already afforded the farmer by the reserve bank act adequate instrumentalities by 
which long credits may be obtained on land mortgages; and that we should study 
more carefully than they have hitherto been studied the right adaptation of our 
economic arrangements to changing conditions. 

Many conditions about which we have repeatedly legislated are being altered from 
decade to decade, it is evident, under our very eyes, and are likely to change even 
more rapidly and m<>re radically in the days immediately ahead of us, when peace 
has returned to the world and the nations of Europe once more take up their tasks of 
commerce and industry with the energy i-f those who must bestir themselves U> build 
anew. Juit what these < hangea will be no one can certainly foresee or confidently 
predict. There are no calculable, because no stable, elemenls in the prolk m. The 
most we can do is to make certain that we have the necessary instrumentalities of 
information constantly at our service so that we may be sure that we know exactly 
what we are dealing with when we come to act, if it should be necessary to act atoll. 
We must first certainly knuw what it is that we are seeking tn adapt ourselves to. I 
' '' ' ' " ' wring yi u more at length on this important matter a 
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I have read that much as introductory. Here is the specific thing 
to which I allude: 

In the meantime may I make thin suggestion? The transportation problem is an 
exceedingly serious ana pressing one in this country. There has from time to time 
of late been reason to fear that our railroads would not much longer be able to cope 
with it successfully; as at preient equipped and coordinated. I surgest that it would 
be wise to provide for a commission li inquiry to ascertain by a thorough canvass (pf 
the while question whether our laws as at present framed and administered are as 
serviceable as they might be in the solution of the problem. It is obviou'.ly a problem 
that lies at the very foundation of our efficiency as a people. Such an inquiry ought 
to draw out every circumstance and opinion wurth considering and we need to know 
all tides of the matter if wo mean to do anything in the field of Federal legilati.-n. 
* No one, I am sure, w mid wish to take any backward step. The regulation of the 
railways ■■( the country by Federal c:inmiTsion ha 1 ! had admirabl" rc;,i;lLs and has 
fully justified the hopes arid expectations • f th'i« by whom the policy of regulation 
wari originally proposed. The qi.esli>n in r.'t what should we undo? It is, whether 
there is anything <■] e we can do that would supply us with effective moans, in the 
very process of regulation, for bettering the conditions under which the railroads are 
operated and for making thom more useful servants of the country as a whole. It 
seems to m" thit it might be the part if wisdom, then-fore before further logi.'lation 
in t.hii fiell is attempted, to look at the whole problem of coordination and effieiency 
in the full light of a fresh assessment of circumstance and opinion, as a guide to dealing 
with Ihi several parts of it. 

For what we are seeking now, what in my mind in the single thought of this 
is national effieiency and security. We serve a great, nation. We shoirld ser 

the spirit of its peculiar genius. It is the gonitis of common men for self -go vet , 

industry, justice, liberty, and peare. We rJiouId see to it. that it lacks no instrument, 

' no facility or vigor of law, tii make it sufficient to flay its part with energy, safety, 

and assured success. In thiewe are no parti-ans but heralds and prophet." if a new age. 

Now, Mr. Chairman, if I interpret aright what the President has 
there recommended, it is based on two thoughts. I think the Presi- 
dent, in saying that, in this measure, he had But a single thought, and 
that that was the thought of national efficiency and security, had 
grasped what seemed to De the unanswerable proposition that trans- 
portation lies at the very basis of national defense; that you may 
enlarge your armies and your navies; that you may pour out the 
treasure of this Nation on devices for national protection, and at last, 
if you have no means of mobilizing your resources, you will be abso- 
lutely helpless. 

For example, I am told that in Germany it requires 120 trains to 
movo an army corps. Suppose there should bo an attack upon this 
country on the south Atlantic coast, served entirely by single-track 
railroads, anel it was necessary to transfor your armies promptly to the 
point of invasion. It takes 120 trains to move a single army corps. 
What would you do with the congestion of those trains when they 
reach their destination, how would you get them out of the way in 
order that other trains with other army corps might co no i So that 
this whole question, without greater elaboration -because I know 
your time is limited —this whole question of the adequacy and effi- 
ciency of the transportation systems of this country lies at the vory 
basis of your ability to utilize the immense resources of the American 
Continent, e /on for national defense. 

The Chairman. You think that, even in case of war, if Cengress 
authorized the President to seize tnd tnke charge of all the railroads, 
the facilities would still be inadequate for that purpose ( 

Mr. Thom. I say that it is the part of wisdom, in preparation for 
any eventuality of a national or international sort, not only for the 
power to exist to take possession of the facilities as they are, but 
that there should be a gradual improvement and increase of those 
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facilities, so that they may be adequate when they are taken chaise 
of by the Government. So that I think that one of the thoughts in 
the mind of the President when he made this recommendation, and 
made it a part of his program of national defense, was that Congress 
should deliberately study whether or not the present railroad facili- 
ties are adequate for national defense, and if not, wtiat is the wise 
thing to do in order to build them up to that condition of adequacy 
and efficiency. 

Mr. Esch. Do you see any significance, Mr. Thom, on the part of ■ 
the President in putting at the end of a message particularly designed 
to call attention to preparedness this recommendation for a com- 
mission with reference to the railroads ? 

Mr. Thom. I did not hear the first part of what you said. 

Mr. Esch. I say, do you see any significance in that fact ? 

Mr. Thom. I do, and that is what I am trying to emphasize. I 
think that it was in the President's mind — of course, I do not know 
anything about what was in the President's mind except from what 
is in his message — but I think it was in the President's mind, when he 
embodied this recommendation in a message which he says is devoted 
entirely to the question of national efficiency and difcnse, that he 
regards it as an essential part of the preparation program to be able 
to mobilize and make useful the resources of the country in men and 
supplies in case it is necessary to make a national defense. 

Mr. Sims. And ofco new construction. 

Mr. Thom. Including whatever is necessary to such mobilization. 
Now, that is one of the thoughts I think he had in mind. 

Proceeding in the same unenlightened way to interpret whatever 
else might have been in hi3 mind, I assume that the President saw, 
what is, of course, apparent to all you members of tliis committee, 
that the existing system of regulation has been an inharmonious 
growth, that it has grown up in response to pressure here or pressure 
there upon the part of the people in order to deal with a special cause 
of complaint, that it has not developed in a philosophical way, but 
that a man who represents a grievance, the man who represents a 
complaint, the man who detects a defect in the system of regulation 
and has been strong enough to impress his views upon his fillow 
Members of Congress, has added something here to the system of 
regulation, while another man, representing another angle of griev- 
ance, another angl* of criticism, another objection, has acted without 
any refer-'nc 1 to what the first man has done, and, if he has been 
strong enough, has engrafted something else upon the system of 
regulation. And so it lias grown up by piecemeal in an inharmonious 
wav. 

I will illustrate the way in which I think it has grown up. In 1880 
when this question first came before Congress, the agitation for Gov- 
ernment regulation sprang from a sense of irritation and vindictivc- 
ness against the railroad men of the country. There was a demand 
for a corrective measure, Mr. Chairman, because only the abuses of 
the transportation system were apparent to the public mind at the 
time this policy of regulation was adopted. 

The Chairman. Well, you all have admitted that by reforming the 
conduct of railroad men, have you not? 

Mr. Thom. I am coming to that. That was the attitude of the 
public mind on one side. The attitude of the railroad mind on the 
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other side was one of resentment of any effort toward regulation. 
The railroad men of that generation stilt held tenaciously to the 
theory that the investment of private money in these transportation 
enterprises constituted them in their entirety private property, 
without any recognition of the public obligations that grew out of 
their use. So that, what was done in the way of adopting a system 
of regulation was done over the protest and without the assistance 
of the men that were engaged in the business of transportation. It 
. was done in the triumphant spirit of those who were carried away by 
■ the thought of correction alone. 

Now, let me in order to get my idea fully before you, contrast thai, 
system of regulation with the system of regulation of the banks. We 
have Government regulation of national banks, but the system of 
regulation of national banks sprang up as a part of the system of 
national banks. It was not adopted in any spirit of vindictiveness 
or resentment toward improprieties in bank management. But it 
was an effort to perfect a system on which the useful institution of 
banking might philosophically rest in the interest of all the people. 

Now, it may have been in the President's mind— it certainly is in 
mine, Mr. Chairman — that a generation has passed since ths adoption 
of this system of commercial regulation, a generation which has seen 
the passing of the men who controlled the railroad facilities and 
operations of those days 28 years ago, and that a new generation has 
come on who have learned sometnii g, as Congress and the public 
authorities have learned somethL g, of this problem, and who are no 
longer in the position of antagoi lzing every effort at governmental 
regulation, but who have accepted it as an established canon in our 
national life. 

Everything that has been done so far has been more or lesB 
prompted by the old idea that the way to deal with the railroads and 
transportation facilities is to deal with thorn simply in the spirit of 
correction. It seems to me, and it may have seemed to the President, 
as the second prompting cause of his recommendation, that it is 
proper now, after 28 years, for us to pause and inquire whether only 
a spirit of correction is justified in dealing with these essential instru- 
mentalities of national prosperity, or whether the generation of men 
who have come into control of these transportation facilities is not 
now controlled by principles and by habits of action which will justify 
the Government in studying this question from a new angle, with a 
view of recognizing these facilities as absolutely essential to the public 
welfare, and of doing what may be necessary to build thim up on a 
healthy and philosophic basis, whether or not we can not now put into 
our laws which regulate the facilities of transportation, the principles 
which are already in our laws in respect to the regulation of our 
financial system. 

The Chairman. Mr. Thom, I assume from your remarks thus far 
that it is your idea that this committee ought to discontinue its activi- 
ties as to the pending legislation and adopt this resolution to have a 
general investigation. If that be true and this committee does it, 
would it not bo necessary for some other committees also to cease 
their operations 'f 

Mr. Thom. I think so. 

The Chairman. For instance, on the subject that you described as 
a discordant growth, what do you think of section 9 in the shipping 
bill? Would not that revolutionize our whole system of commerce! 
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Mr. Thom. It would. Now, that is a matter that I have no concern 
about, except so far as I shall state to you. Section 9 of the shipping 
bill takes away from the Interstate Commerce Commission the power 
over rates on the inland haul on export traffic. 

Mr. Doremus. Will you state that again, please? 

Mr. Thom. It takes away from the Interstate Commerce Commis- 
sion altogether any authority over export rates, including 

The Chairman (interposing). Or import rates. 

Mr. Thom. Including the inland export haul on traffic. 

The Chairman. Or import rates. 

Mr. Thom. Yes. Now, it is manifest on the slightest thought, as 
the ninth section gives power to another regulating body — not the 
Interstate Commerce Commission — to make preferential rates for 
export traffic as a means of encouraging that traffic, that this inde- 
pendent body — this shipping board, as it is called — in dealing with the 
subject might deal with it on its own principles and without reference 
to the policies of the Interstate Commerce Commission on the subject 
of domestic traffic. They might make those rates so preferential, so 
heavily preferential, in order to build up a shipping industry of the 
United States, as to throw an undue burden on domestic traffic. 
Charged with no responsibility with respect to domestic traffic, having 
no authority over domestic rates, this shipping board, in view of their 
limited responsibility in respect to the whole subject, may so burden 
domestic traffic by heavily preferential rates on- export traffic as to 
make the whole system of railroad regulation in this country break 
down. 

The Chairman. That Senate joint resolution provides for an inves- 
tigation of all foreign as well as domestic rates. 

Mr. Thom. Yes, sir; everything. 

Mr. Sims. Now, right there, let me ask you this question : Do you 
mean that this shipping board might make the internal rate, Bay for 
the land part of the haul, so low as to be confiscatory 3 

Mr. Thom. No; they could not do that, but they could make rates 
on export traffic with such a narrow margin of profit, that, in order 
to make up the deficiency, a great burden would be thrown on do- 
mestic traffic. 

Mr. Sims. In other words, it would have to make the domestic 
rates high in order to make up for the low foreign rate * 

Mr. Thom. Yes, but my judgment is that the whole system of 
regulation of railroads ought to be under one body. I do not see how 
you can have a shipping board charged with the responsibility of 
building up the United States shipping industry and give them a 
power over export rates and then have the Interstate Commerce 
Commission clothed with the authority, and given the power, over- 
domestic rates without there being a most hurtful clash between those 
bodies. Naturally the shipping board will have as a guiding principle 
of its trust the building up of the mercantile marine, not the success 
of an inland system of transportation. 

The Chairman. Mr. Thom, I do not know exactly what the pre- 
tense about it is, but I presume it is a part of the effort to arrange the 
foreign shipments. If that be true, I want to call your attention to 
two paragraphs which the committee incorporated in a law three or 
four years ago,, which covers the entire subject. It is on page 9 of 
32873—16 5 
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the Panama Canal act, giving the commission authority to establish 
through routes and maximum joint rates between and over such rail 
and water lines, and to determine all the terms and conditions under 
which such lines shall be operated in the handling of the traffic em- 
braced ; to establish maximum proportional rates by rail to and from 
the ports to which the traffic is brought, or from which it is taken by 
the water carrier, and to determine to what traffic and in connection 
with what vessels and upon what terms and conditions such rates 
shall apply. By proportional rates are meant those which differ 
from the corresponding local rates to and from the ports and which 
apply only to traffic which has been brought to the port or is carried 
from the port by a common carrier by water. 

What is the reason why that does not cover the whole question, 
if it is done by the proper commission ? 

Mr. Thom. Now, you see, that power is given to the Interstate Com- 
merce Commission by the Panama Canal act. I want to use the ship- 
ping bill, not to express any opposition to the principle, because that 
is not my purpose 

The Chairman (interposing). I do not mean any antagonism on 
your part, but I mean that section 9 confers the jurisdiction upon the 
commission to do that thing. 

Mr. Thom. Now, I do not want to express any opinion on the ship- 
ping bill, because that is neither my responsibility, nor do I feel com- 
petent to make a general expression upon that subject, but I want to 
use that proposal as an illustration of the way in which the regulation 
of this important matter of interstate and foreign commerce has grown 
up in this country. Here are gentlemen behind that bill who have one 
object in view, and that is to build up a mercantile marine for the 
United States. Now, in order to do that, in order to carry out that 
purpose, they are willing to take from the Interstate Commerce Com- 
mission and to confer upon another regulating body the whole control 
over export rates. The hurtful effect upon the general system of 
commercial regulations is manifest. 

Mr. Dobemus. At the present time, do or do not the railroads get 
a lower rate, say, for export from Chicago to England via New York 
than simply the New York haul from Chicago ? 

Mr. Thom. I can not say; I have not gone into that. 

The Chairman. They make a joint through rate and then a divi- 
sion of the rate is made on equitable grounds without reference to 
what the local rate may be. 

Mr. Thom. Now, I want to say more than that: I think I can say 
for the railroads of this country that they are willing to cooperate 
in every possible way in building up a mercantile marine for the 
United States. They are willing to do everything that is proper in 
making rates and they will support a move in the proper direction, 
but the feeling is that that ought to be done without a power being 
created that would destroy them. Suppose that this shipping board 
makes the rates on export traffic just a margin above what would 
be confiscatory and gives its authority to those rates as reasonable 
for the service. Some man wants to send from the same point from 
which that export shipment is shipped his domestic shipment, and 
he finds a great gap between what the railroads charge in respect 
to this foreign export trade and what he has to pay for his domestic 
trade. How long do you suppose it would be before an insistent 
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demand would be made on the floor of Congress that the domestic 
rate should be brought down somewhere near to that level? And 
yet if you did do it, if the whole railroad business was put on that 
narrow margin of profit, or if it approximated that margin of profit, 
the railroad would be unable to sustain itself and perform its public 
duty. 

The Chairman. There is no similarity of conditions between carry- 
ing a package from here to New York and carrying it from here to 
Constantinople. 

Mr. Thom. I do not think so, Mr. Chairman, but I know very well, 
from the experience I have had as to the demands that have been 
insistently made as to what rates under certain circumstances ought 
to be, that no amount of reason will control when men's interests are 
deeply involved. 

Now, I use this shipping bill illustration merely for the purpose 
of showing what has been the system of building up regulation of 
railroads m this country. Of course, if I merely spoke for the rail- 
roads and said what their interest is, the committee might very well 
turn away from me and say, "You are here representing private 
interests. But when we realize that the capacity of the transpor- 
tation companies of the country measures the productive capacity 
of the people of the country — -because they will produce no more 
than they can carry to market — when we consider that the prosperity 
of every city and every hamlet in this country is dependent upon the 
adequacy of railroad facilities, then in speaking for an opportunity to 
keep the railroad facilities of the country up to the public need, lam 
not speaking for the railroads, but I am speaking for the great com- 
mercial interests of this country. 

Mr. Chairman, I have tried to show the genesis in the President's 
message of this Senate joint resolution No. 60. I would like to read 
for a moment 

Mr. Rayburn (interposing). Of course, these questions have led 
you far afield, I think. I would like to know your idea about that 
resolution in connection with the legislation now pending 1 

Mr. Thom. I am coming to that, Mr. Rayburn. I am trying to 
introduce it by these preliminary remarks. All this is leading up to 
a declaration of my position on the subject, if you will permit me. 

Mr. Rayburn. I want to ask you some questions before you close, 
and before I can csk au intelligent question I want to know how you 
stand? 

Mr. Thom. I will come to a point in a moment where you can see 
the whole purpose of my remarks. In the last report of the Interstate 
Commerce Commission, on page 68, we have something which seems 
to me like a recognition on the part of that commission itself of the 
necessity for Congress to make a complete study of this whole subject. 

The Chairman. We are going to have them here to-morrow, and 
we will hear from them and get their opinion first-hand. 

Mr. Thom. You can not get it any more first-hand than this report. 

The Chairman. Well, you can sometimes cross-examine people 
and get it better. 

Mr. Thom. On page 68 of their last report they make the statement 
that the variety and volume of the work already devolved upon the 
commission necessitates, in its opinion, early enlargement of its 
membership and express statutory power to act through subdivisions 
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designated by the committee to perform its duties with regard to 
specified subjects or features of its work, subject, of course, to reten- 
tion by the commission of its control, as a commission, of all duties 
and powers delegated to the commission. Then they make the 
statement that — 

This recommendation is submitted pending, and without prejudice to, deliberation 
appropriate to more comprehensive and constructive legislation which the Congress 

may later deem it wise to consider. 

Now, my position, Mr. Rayburn, is this: That if this resolution is 
to be adopted and this joint committee is to be raised from this 
committee and a similar committee of the Senate, it is inappropriate 
in anticipation of the report of that committee to consider at this 
time this important question of the Government regulation of the 
issue of railroad securities. 

The Chairman. Now, may I ask you right there, if this joint com- 
mittee is raised and you go before that committee with that state- 
ment, are you not going to advocate the very thing that you advocated 
before — national control of stocks and bonds 1 

Mr. Tuom. I am. I will say that in doing that, Mr. Chairman, 
I will be speaking 

The Chairman (interposing). Then the other question was: How 
does the present tendency of the Rayburn bill embarrass your pro- 
posed conduct before that committee, if your are going to advocate 
the same course* 

Mr. Thom. I will come to that in a moment. When we come before 
that committee, if you appoint it, we will be speaking for more than 
S3 per cent of the railroads of the United States. We are going to ad- 
vocate before that committee a system of Federal regulation of se- 
curities. The kind of language we will advocate, the place where the 
power is to be reposed 

The Chairman (interposing). You mean the machinery! 

Mr. Thom. Yes; and the extent of the powers will be naturally 
dependent upon the system that this committee, under Senate Joint 
Resolution No. 60, proposes to Congress in the matter of regulation. 

Mr. Ratburn. How long do you think it would take a committee 
of Congress, sitting in vacation, when sometimes we have none, to 
make an intelligent report upon a question of this kind ? 

Mr. Thom. My hope would be that you would be able to report at 
the next session of Congress. 

Mr. Rayburn. You think that is in the limits of human posibility 1 

Mr. Thom. I do. 

Mr. Rayburn. And furthermore, do you not think that the Inter- 
state Commerce Commission, surrounded by all its examiners and 
experts, is a much more competent body to get this information than 
a committee of Congress 1 

Mr. Thom. I do not. 

Mr. Rayburn. You do not) 

Mr, Thom. No, sir. 

The Chairman. Suppose we surprise you and do not wait until 
vacation? Suppose we organize and go to work at once? Would 
you be ready to facilitate the investigation 1 

Mr. Thom. Yes, sir. We have done this, Mr. Chairman: We have 
come to a conclusion among ourselves — that is to say, among 83 per 
cent of the railroads of the United States — about the things that we 
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think we should present to Congress as bearing on this system of 
Federal regulation—— 

The Chairman (interposing). Well, I suppose it is proper to state 
to you, while I am not anticipating what the action of the committee 
will be, that several very active members of this committee have 
intimated a disposition to amend this resolution by requiring a report 
upon it by the meeting of the next Congress. 

Mr. Thom. You will find no criticism from me, Mr. Chairman, on 
that. That has been my hope. 

The Chairman. Do you not think that is what ought to be done ? 

Mr. Thom. I hope there will be a report by the next session of 
Congress. 

The Chairman. I say, do you not think it ought to be done in 
that way ? 

Mr. Thom. Well, I do not like to express an opinion between the 
Senate and the House of Representatives on that question ; but I say 
it will be agreeable to me to have such amendment, so far as my 
interests are concerned. 

Mr. Dohemus. Your interests are not opposed to it? 

Mr. Thom. Not at all. 

Mr. Montague. Your general argument, aB I understand it, is 
that legislation upon this subject thus far has been upon the prin- 
ciple of opportunism rather than in scientific and unified contempla- 
tion as applied to the question that is being considered, and therefore 
you think we ought not to continue to bite the cherry, but under 
this particular resolution which you are addressing yourself to the 
whole subject may be taken under consideration and dealt with in a 
philosophical and scientific manner '< 

Mr. Thom. Yes: and the different parts made to fit in. 

Mr. Montague. I understand; but the proposition iB to have unity 
of management, unity of agency, and unity of machinery, as Judge 
Adamson calls it. 

Mr. Thom. Yes. Now, we think tjiat we can show to the country 
our case in a way which will be impressive. If we fail, it will be 
our fault or our misfortune. All we want is a chance to put before 
the country, through a committee of Congress, what we conceive to 
be the difficulties of the situation. 

Mr. DorEmus. And also to suggest remedies ? 

Mr. Thom. Yes. One of the things that we have agreed upon is 
that we will advocate a system of Federal regulation of securities. 

The Chairman. Mr. Thom, if you are correct in the idea that the 
genera] legislation ought to be suspended until this joint committee 
is raised, I want to ask you if there are not a few exceptions that 
we might go ahead with? Would you object to any amendment of 
the safety-appliance laws 1 

Mr. Thom. No, sir; that is merely a matter of operation. 

The Chairman. Would you object to a bill providing for a limita- 
tion of the presentation of claims by railroads and shippers ) They 
now have different periods of limitation. The railroad can present 
a claim after the other fellow is already out of date. 

Mr. Thom. I have not given any consideration to that subject. I 
think questions of that Kind can be considered on their merits, 
because they do not go to the fundamentals of regulation. 
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The Chairman. You do not think it would be objectionable to 
present a bill enlarging the commission and providing for a subdi- 
vision of its powers? 

Mr. Thou. I am going to tell you what has passed between the 
commission and ourselves on that subject. They suggested that 
course in a conference which we asked of them, and we frankly told 
them that our objection to it was this: That if Congress adopted their 
suggestion as a matter of relief there would be a spirit of mertia in 
Congress, and it might say, "We have done something. Let us see 
how that will work before we do anything else." We told them, 
furthermore, that, in a redistribution of the duties of the commission, 
which Congress might adopt ultimately as a result of this study, 
they might find that they had a few extra men that they did not 
need. In reply, they said they did not think they would find they 
had too many in any event, and, at any rate, they did not think that 
their suggestion would stand in the way of a larger consideration of 
the subject. 

Now, my only fear is the influence that the suggested enlargement 
of the commission would have upon the minds of Congress. If it 
enlarges the commission by putting two more members on it it might 
say: 'Now, we have done that. Let us see how that will work 
before we undertake anything more." 

The Chairman. But if that committee, after deliberation, should 
determine upon a different form of commission, it would be easy to 
provide that superfluous men should not have their places rilled when. 
their term of office expired. There would be no trouble about that. 

Mr". Thom. Now, Mr. Chairman, I want to bring to the attention of 
this committee this point: Thai the fundamentals of regulation 
should be allowed to await the investigation which is proposed in 
Senate joint resolution No. 60, if you are going to adopt it. As to 
this matter of safety appliances and that sort of thing, I do not think 
they are fundamentals, hut I do a think that what we will do to-day is 
this: If we go into the consideration of this bill presented by Mr. 
Raylmrn, you will hear my views in respect to it, and when the 
question comes before this joint committee of the two Houses, there 
will be a simple duplication of that work. I do not believe that there 
is any condition in this country at the present time that requires an 
immediate adoption of any law on the subject. It has gotten into the 
field of publicity. The generation of railroad men has entirely 
changed; the principle of railroad management has been adjusted to 
the public conscience on the subject, and the men in charge of the 
railroads arc actuated by entirely different, sentiments from what they 
were a number of years ago. 

Mr, Raybubn. How many years ago? 

Mr. Thom. Twenty-eight years ago, 

Mr. Rayburn. It looks to me Eke we have had a good many 
abuses along this line, like the case of the Rock Island. 

Mr. Thou. Yes, Mr. Rayburn, and you will find recent illustrations 
of depravity in the ministry of the gospel. You will find illustrations 
of depravity in every line of public life, among the lawyers, among 
the public men of the day and everybody else, but that (iocs not 
mean that wrongdoing is universal or that it is predominant. 

The Chairman. Has not the reformation of the railroad manage- 
ment been as deliberate and fragmentary as the growth of the inter- 
state commerce law J 
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Mr. Thom. Well, I think that is so. You will find men of different 
types and different views on the Bubject of regulation now. You will 
find one man who has entirely reactionary views on railroad regula- 
tion, and another man who is as much abreast of the spirit of the tunes 

the Representatives of the people in Congress. The latter is the 
■e of the railroad man of to-day. 

Jr. Stephens. Do you think it is advisable to permit conditions to 
continue that make it possible for incidents like that of the wrecking 
of the Rock Island to happen ? 

Mr. Thom. I think, as I have already said, that there should be 
system of Federal regulation of the issue of securities, but I do not 
tnink it is so pressing that it should be done without a study of the 
whole subject. I think we can wait until the time that the chairman 
has suggested, and I will have no objection to that. 

The Chairman. But what was puzzling me was how it could be 
that reporting out the Rayburn bill, in favor of which you spoke 
before 

Mr. Thom (interposing). No; I did not speak in favor of it before. 

The Chairman (continuing). And which you advocate substan- 
tially in principle 

Mr. Thom (interposing). I only spoke in favor of the power. I 
never had an opportunity to address this committee on the subject of 
any particular Dill. 

The Chairman. It does not make any difference about the lan- 
uage of any particular bill, when you once clothe the Interstate 
Jommerce Commission with the proper power. 

Mr. Thom. Now. I want to call your attention to a subject which 
I think demands the serious attention and consideration of this com- 
mittee and of Congress. Of course, the matter of financing a rail- 
road so as to improve its facilities up to the public need is of the 
utmost public importance. I am not speaking of it from the stand- 
point of the railroads. I am speaking of it from the standpoint of 
the public. It is of the utmost public importance. It must be- done 
promptly. 

I will give vou an illustration, which illustration I will use not as 
a statement of fact, although I believe it to be largely a fact. Suppose 
there was a railroad that had made all its arrangements for the float- 
ing of $50,000,000 of bonds to increase its faculties and had ageed 
with its bankers as to the price at which they would take them. 
Suppose that just at that time there was an international situation 
of great tension, such as there was when the L/asitania sailed from 
this country, and everybody expected that possibly she would be 
torpedoed, and an international complication would grow up that 
would affect the markets of the world. There were four days between 
the sailing of the ship and when you might expect that she would 
either be mown up or get through. Suppose in that condition of 
affairs, it was necessary to go to a lot 01 commissioners to get the 
proper authority before those bonds could be issued. Why, then the 
opportunity of floating the loan might be lost and the improvement 
or .facilities might be postponed for a year or more and the public 
would have to do without them. I am told that one of the prin- 
cipal railroads of this country had just that experience and that 
they finished that transaction with tneir bankers quickly Decause of 
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the sailing of the Lusiiania and got it through before she was tor- 
pedoed. 

Mr. Sims. I introduced a bill in the House recently for the regula- 
tion of stocks and bonds, and one of the impelling reasons was to 
strengthen our securities in foreign countries by giving them a quasi 
Federal indorsement. I thought at the time that it would be bene- 
ficial in increasing our market abroad for securities, but now our 
securities are coming back to this country and we need something to 
strengthen our domestic market for securities, rather than our 
foreign market. 

Mr. Thom. And my argument is ttos: Suppose you put that duty 
upon an already overworked commission; how much delay will there 
be before an approval can be obtained for the issue of these securities 'i 
Suppose it is necessary to use that money for the establishment of 
terminals in order to handle some of this export business or for the 
construction of double track, or to do something else which the com- 
merce of the country is absolutely dependent upon. Is there a 
greater danger to the public interest from the delay caused by such 
a bill as the one under consideration with the present limited machin- 
ery, or from the repetition of some such incident as the Rock Island 
or the Frisco ? Now, that is a question for you to consider. 

Mr. Rayburn. Do you not think that that situation would be some- 
what obviated by passing a bill increasing the number of members of 
the commission to nine and allowing them to sit in sections ? After 
this committee is appointed, if it should be appointed, and reports in 
favor of this thing, would not the same condition obtain then as you 
say obtains now 1 

Mr. Thom. I do not think so. 
. Mr. Raybubn. Why 1 It would be the same law. 

Mr. Thou. I am in hopes that there will be a system of regulation 
arranged by this committee which will so distribute the power of 
regulation as to enable these things to be performed promptly and 
quickly and that there will be machinery which will enable them to 
handle this question along with the others without hurtful delay. 

The Chairman. Would not that partake of the same thing that you 
object to, scattering the authority all through the country? 

Mr. Thou. I do not think so. I could'not go into the merits of a 
proposed system of regulation unless I could speak for several days. 

The Chairman. We will regard that as a motion to continue the 
case, and we will look for you in the morning at 10.30. The com- 
mittee will now take a recess until 10.30 to-morrow morning, when 
we will hear from the commissioners. 

(Thereupon, at 11.55 a. m., the committee took a recess until 
to-morrow, Wednesday, February 23, 1916, at 10.30 o'clock a. m.) 



Committee on Interstate and Foreign Commerce, 

House of Representatives, 

Wednesday, February S3, 1916. 
The committee met at 10.40 o'clock a. m., Hon. William C. Adam- 
son (chairman) presiding. 

The Chairman. The members of the Interstate Commerce Commis- 
sion are invited to come up and enlighten the committee on S. J. Res. 
60, which passed the Senate, providing for an investigation of the 
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transportation laws of this country, domestic and foreign. I suppose 
all of you gentlemen have copies of that joint resolution. The com- 
mittee would be glad to hear such of you as can give it information 
about the situation of affairs and the necessity and propriety of pro- 
viding for this investigation which is proposed. 

Judge Clements, give the- stenographer your name, position, and 
experience. 

STATEMENT OF HON. JTJDSON C. CLEMENTS, HEKBEE OF THE 
INTEBSTATE COMMERCE COMMISSION. 

Commissioner Clements. My name is Judson C. Clements. I am 
a member of the Interstate Commerce Commission. 

Mr. Chairman. I do not understand that there is much to be said 
by the commission, or by any of those who are present representing 
the commission, respecting this resolution. We certainly have no 
objection to it. We do want to empasize, however, that, regardless 
of what may be done in respect to it, the proposition to enlarge the 
commission and allow it to subdivide itself ana assign the different 
parts of its work to different sections, should be adopted without 
awaiting any investigation under this joint resolution. 

The Chairman. Judge, suppose we attach that as an amendment 
to this resolution? 

Commissioner Clements. Well, that is a matter of your own 
internal arrangement. 

The Chairman. Is not that the most certain way to reach it ? 

Mr. Ratbubn. But we do not know whether this resolution is 
going to be passed or not. 

The Chairman. We can do it both ways. 

Mr. Ratburn. I think that if this resolution is to be passed it 
ought to stand on its own heels, and I shall strenuously object to 
tacking anything else on it. 

The Chairman. Is there anything else, Judge? 

Commissioner Clements. ies; there is the proposition that we 
have recommended several times, to authorize us, through our experts 
and examiners, to have access to the correspondence in the offices of 
carriers. 

The Chairman. Well, is that a practical trouble with you just at 
this time? 

Commissioner Clements. Well, it is a very important matter, and 
we have had more or less difficult questions arising all along up to 
this time. 

Mr. Ratburn. Do you not think that when this resolution passes, if 
it doej pass, that it is going to — whether it is the intention of it or 
not, and I think it is the intention of it — absolutely stop all legislation 
of this kind on this question or any other until this joint committee 
or whatever it is makes its report? It matters not how imperative, 
every time a demand goes before Congress for any phase of legislation 
affecting the railroads in this country, it is being met with the propo- 
sition that: Let us have a commission organized for the purpose of 
going into these matters and reporting on them to Congress, and 
therefore nothing ought to be done untd this committee or commis- 
sion makes its report. Do you not think that is going to be the 
effect of this resolution on pending legislation ? 
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Commissioner Clements. Well, I suppose that would naturally 
be the attitude of those who do not want to pass pending legislation 
now and want further time on it; but that is a matter for you gentle- 
men to pass upon. 

The Chairman. Have you read section 9 of the Alexander ship bill ? 

Commissioner Clements. No. If I have, I do not identify it by 
that designation. 

The Chairman. Well, it provides for a board doing various and 
sundry things in transportation matters at home and abroad, between 
our ports and between inland towns and ports, a duplication of the 
legislation that was placed in the Panama Canal bill in section 1 1 , 
and giving the shipping board jurisdiction over that part of your 
office. I suppose it would stop that legislation, too, if it does what 
Brother Rayburn says. 

Commissioner Clements. You can tell better than I can about 
that. 

Mr. Rayburn. I can ask you a practical question upon that point 
which will not require you to commit yourself upon any question of 
policy. Even though this resolution is passed, or if its passage is 
contemplated, do, you think it is absolutely necessary for the com- 
mission to perform the functions that you think it ought to perform, 
to give it the power regardless of what is passed in the way of legis- 
lation that will give it the power and the right to go into this corre- 
spondence? Do you think it should be passed at an early date? 

Commissioner Clements. I do. We urged that a year ago and 
think it is practically important. 

The CHAfRMAN. Judge, have you had any trouble with more than 
one railroad ? 

Commissioner Clements. Oh, I think so. I had a memorandum of 
that when I was up here before, but we did not get to the details of it. 
Perhaps Commissioner Hall knows more about that particular situa- 
tion than I do, because he is directly connected with our division of 
inquiry, where we have occasion to go into those matters more or less. 
But it is my information that some of the important carriers have, in 
some cases, absolutely refused to allow our examiners of accounts 
access to their correspondence, while others proposed to go through 
it and see if there was anything there that we ought not to see, and 
then let us see the balance of it. 

The Chairman. Now, what the committee would like to know and 
be able to represent to the House is that this trouble is of sufficient 
importance and of such frequent occurrence that it is really urgent and 
that we have the right to demand the passage of this legislation. 

Commissioner Clements. Well, I think it is very important. It 
occurs frequently enough and on questions sufficiently important to 
make it a matter that might he called urgent. 

The Chairman. Now, you have been on this commission for many 
years and have had great experience on it, and have understood its 
operations from the beginning, and I think you were in Congress when 
the original bill was passed. This committee would like to Know, and 
in the event that we report the resolution favorably, would like to be 
able to justify itself to the House and to the country, and therefore 
we ask you here to tell us, if, in the situation of affairs and the present 
condition of the commerce law and its administration, there is any 
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necessity for this reinvestigation and reshaping, if necessary, of the 
entire law ? 

Commissioner Clements. Well, I have not been able to realize 
that there is any, if you want my judgment on it. You have had a 
great many investigations here respecting a great many features of this 
law and proposed amendments to it from time to time, and I doubt 
very much whether, when you get through with this investigation, you 
will know any more than you know now. With the general propa- 
ganda of these broad and big questions as to whether or not the power 
of the State commissions in regard to rate matters shall bo eliminated 
or diminished, and the various and sundry other things that I pre- 
sume this investigation would be directed to, I am not convenced that 
it is going to be a helpful proceeding. At the same time I want it 
distinctly understood that there is not a member of the commission 
who has the slightest objection \o it, or would volunteer any objec- 
tion to it or any advise about it, but when you ask me that question, 
speaking personally, I do not know of any occasion for it. 

The. Chairman. Well, I do not understand that anybody connected 
with the resolution in any way has construed it or aimed it as in any 
sort of intimation of criticism of the commission, but of the system 
itself. 

Commissioner Clements. I have not so understood it. I have seen 
some newspaper statements to the effect that it means an investiga- 
tion of the situation and of the commission , but that was a loose way of 
putting it and is of no consequence whatever. I have not understood 
that anybody promoting it in either the House or outside has any such 
purpose as that. 

The Chairman. Of course, if you understood it as an attack oil 
the commission, or an investigation of the commission, I can see that 
delicacy might deter you from objecting, and therefore we ask you 
about the merits of the matter. 

Commissioner Clements. I speak entirely independently from any 
question of that kind. Any tribunal or commission ought to be 
ready for an investigation at any time, and if it is not ready for 
investigation at any time it has no good reason to be a tribunal. 
So far as that is concerned, I do not think any member of the com- 
mission has understood this to be an investigation of the commis- 
sion; but if it is, that is all right. It would be a sound and wholesome 
thing to investigate. My view about it is not tinged at all by any 
supposition that it is intended for that purpose. I have no objection 
to it. Speaking frankly, I do not think you would get any more than 
you already know. 

Mr. Esch. This is the thought that comes to my mind as one that 
might profitably be investigated by this commission proposed in the 
Newlands resolution 

Commissioner Clements (interposing). Joint committee, you 
mean? 

Mr. Esch. Yes; and that is this: Unquestionably the work of the 
commission here is getting to be extremely large and burdensome. 
Might not this commission investigate the problem of subdividing the 
country into regions and having placed in each region a subcommis- 
sion, after the analogy of the eircuit courts of appeals in their relation 
to the Supreme Court of the United States. 
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Commissioner Clements. Of course, they could look into that 
matter. That has been discussed a good deal before in various ways. 
That is a matter that they, of course, could investigate. I doubt 
very much, however, whether they would adopt any proposition of 
that sort after they did investigate it, because of tie conflicting 
rulings that would grow up in the different districts of the country by 
the different commissions. You might say that that could be cured 
by an appeal to the whole commission or to an appellate commission, 
but that would mean the bringkig finally of everything of importance 
to be heard a second* time. But I do not want to go into that in 
detail. I do not understand your question as asking me to go into 
the details of that question. Of course, it is a subject that the pro- 
posed joint committee or commission might investigate. 

Mr. Rayburn. How long do you think it would take a committee 
of Congress, sitting in vacation — that is about the only time that 
they could well sit— to investigate all the propositions with any 
degree of thoroughness that are enumerated in this resolution — a 
commission appointed to investigate the subject of Government 
control and regulation of interstate and foreign transportation, the 
efficiency of the existing system in protecting the rights of shippers 
and carriers and in promoting the public interest, the control of the 
incorporation of carriers, and all proposed changes in the organiza- 
tion of the Interstate Commerce Commission and the act to regulate 
commerce, also the subject of government of all public utilities, such 
as telegraph, telephone, express companies, and railroads engaged in 
interstate and foreign commerce. How many years do you think it 
would take a committee of Congress sitting in vacations, when we do 
not sometimes have any and sometimes we might have a few months ? 

Commissioner Clements. I doubt if that is a fair question for 
you to ask me. You gentlemen would be doing it and I would not. 
It would depend on how thorough you made the investigation and 
how much time you could snatch from your other duties; whether 
you are going to be in session all the year around; how long your 
sessions are going to be; and how many campaigns you are going to 
have at home whde you are carrying on the investigation. 

The Chairman. You do not want to admit that it would take very 
long to learn what the commission does not know about it? 

Commissioner Clements. Well, of course, it involves so many 
subjects and so many important questions, including, I believe. 
Government ownership of railroads, etc., that a commission could 
spend a long time listening to people who have views on this and the 
other subjects. 

Mr. Esch. Judge, this resolution is here because of the suggestion 
made by the President in his annual message, and it was at the end 
of a message devoted solely to the question of preparedness. Do you 
see any justification for this investigation on that score ! 

Commissioner Clements. Well, I must confess that I do not. I 
do not see that it has any connection with it, and I did not suppose 
that its being included in the message on preparedness gave it any 
significance of that sort. It had not occurred to me. 

Mr. Montague. Judge Clements, there is a thought in the mind 
of some few people, and notably in a book written by Gen. Brent, a 
small book— -I forget how many years since — on a subject that he 
calls "mobilizable fortifications," the underlying thought of which 
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is the connecting up of the existing railroads and the building of 
additional railroads by which the fortifications on our coast may be 
so connected up as to transport with rapidity and certainty troops 
and large quantities of munitions. Perhaps the President might have 
had something like that in his mind. 

Commissioner Clements. That may be. I hare never read the 
book. I have not thought of it in connection with any proposition 
of that sort. 

The Chairman*. What sort of safety appliance would you have 
to put on a car in order to fire 1,000 balls from a million-centimeter 
gun* 

Commissioner Clements. Well t I do not know. I am not a war 
expert or an engineer or a munition maker. 

Mr. Montague. I omitted to say, Judge, that the subject of the 
transportation of troops outside of coastal communication, perhaps, 
would be a rather obvious one in relation to the defense of our country. 

Commissioner Clements. Undoubtedly; efficient transportation 
is desirable for every purpose, in peace or war. The development of 
commerce is a very important matter. 

The Chairman. The reason I asked that question is that I have 
seen pictures of this thing in operation, little cars with guns bigger 
than the cars, running around on tracks from one army to another, 
facing one army and then running around to face another army. 

Mr , Esch. Judge, Mr. Thorn in his argument yesterday before the 
committee made a very cogent argument along this line: That 
interstate commerce legislation up to date has not been permeated 
by any single thought, has not been unified but has been an aggrega- 
tion of separate acts enacted by Congress as necessity required, that 
a commission like this commission which is proposed might well 
undertake to philosophically investigate that whole field and evolve 
legislation that would be unified. What is your thought on that 
line? I do not know that I get Mr. Thorn's thought fully or not, but 
that was my impression. 

Commissioner Clements. Well, I have not had the pleasure of 
seeing what Mr. Thom said about it. I know he is caparde of put- 
ting things in a very impressive way. It might be a matter of con- 
venience, more or less, to have these numerous acts of one sort or 
another, amendments, and supplements put together in such a way 
that they would make it one body of law. At the same time, it is in 
the nature of a codification', and there is danger in that. 

The Chairman. The codifications that we have had have not been 
very satisfactory. 

Commissioner Clements. No; I would be afraid to trust any codi- 
fication that was made unless it was made by people familiar with 
the decisions of the courts, after a great deal of deliberation because 
we have had hundreds of interpretations by the courts, including 
the Supreme Court, on the various acts and supplementary acts. As 
they stand, they have a definite and established meaning. Now, 
whether the suggestion by Mr. Esch as to Mr. Thorn's views goes to 
the matter of codification, or whether it goes deeper, to some sort of 
extended legislation, I do not quite gather. 

Mr. Thom. I had no reference to a mere codification. 

The Chairman. You want a revision? 
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Mr. Esoe. We have that now. The Committee onRevision of the 
Laws is about to report on a revision or codification of the laws of 
interstate commerce. 

Commissioner Clements. I think we ought to be extremely cautious 
about adopting any codification of that kind, because of the numerous 
interpretations that have been made of the law as it is, and how easy 
it is to get rid of an established meaning under an interpretation of the 
Supreme Court and confuse the law by adopting somebody's view of 
what is a more concise expression of the law. 

Mr. Escu. Then would not a commission composed of the two com- 
mittees of the two Houses who have had to deal with this question, 
be able to bring about a more favorable and more profitable revision 
than any commission could dot 

Commissioner Clements. I do not know. That would be one 
board in one case and another board in another case. 

The Chairman. It would haw the advantage of being composed of 
members of the two committees that have had charge of the subject, 
whereas the Committee on Revision of the Laws is not supposed to 
have any information on the subject. 

Commissioner Clements. As I understand Mr. Thorn's statement, 
it does not go to that, but to the various subjects on which there has 
been legislation and in some cases where there has not been legislation. 

Mr. Thom. I mean a study of the whole subject. 

Commissioner Clements. I take it that Congress has done with 
this subject as it has done with others: It deals with it according to 
its light at the time, and I think it has been always very conservative. 
The original act of 1887 was known to be an experiment blazing the 
way into a new field of activity by the Government. Therefore it 
was written conservatively with a view of avoiding mischief by not 
undertaking to do too much until the country was informed as to 
how far it could go and make sure of improvements in conditions. 
All sorts of constitutional questions arose and it was the first step in 
a wilderness for Federal activity in regard to interstate commerce. 
Now it has been built up step by step from that time on, based upon 
experience and demonstroted necessity for added legislation. It 
would take too long for me to enumerate the different steps in the 
development that gave rise to the various demands that have 
arisen — for instance, the Elkins Act, the amendment of 1889, the 
evidence act of 1893, which was passed in order to enable us to get 
testimony; the Hepburn Act, the act of 1910, and many others, 
not only in regard to the act to regulate commerce hut all of the 
various subjects, such as safety, hours of service, etc. 

Now, I take it for granted that whenever there is any important 
subject of legislation, from the standpoint of the public interest, 
from the standpoint of justice to the rauroads and fairness in dealing 
with them, and from the standpoint of making the laws as expedi- 
tious ' and practicable in their enforcement as possible, that it can 
be dealt with the future just as it has in the past, and the demands 
met as they arise. Now, in the administration of the law up to this 
time, if there has developed any defect in respect to any important 
matter that ought to be considered and ought to be embraced in the 
law that has not been so considered and included to the end of doing 
complete justice and having a practical and operative law to accom- 
plish its purpose, those who favor it ought to oe able to point it out 
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and put their finger on it, so that Congress can deal with it. In 
other words, I do not see that there is any situation in regard to any 
improvement of the law that demands abeyance pending a general 
investigation of this kind. But understand" me again: When I say 
that, I am speaking my own views only and am not opposing this 
resolution. It would be indelicate to do so, and it would be under- 
taking to set up the fact that because we have been charged with 
the enforcement of the law that we should stand against any inquiry 
of this kind. I want it to be thoroughly understood that while I am 
speaking frankly my own expression about it, because you have 
asked me, I do not offer the shghtest opposition to it. 

The Chairman. Is it not true that the thing that has given the 
commission the most trouble and the railroads the greatest ground of 
complaint has been the subject of the regulation of the financing of 
the railroads, the same subject that the commission has investigated ? 

Commissioner Clements. Well, the commission has investigated 
that more or less in some of the great rate cases. 

The Chairman. I know, but is not that a matter that the railroads 
have complained of '1 

Commissioner Clements. Oh, I do not think there is any doubt 
that that is one of the things that they want investigated and looked 
into. They probably will want some substitute for the present law, 
which requires the commission in all cases to have an investigation 
and full hearing to determine, under all the considerations, what is 
a reasonable and just rate. 

The Chairman. Is not the commission now conducting a thorough 
investigation of the situation of those finances under the physical- 
valuation law? 

Commissioner Clements. Well, there is involved in the valuation 
an investigation of the corporate history of the roads, their invest- 
ment, the value of their property, the original cost, and the cost to 
date, and all sorts of questions of that kind which do involve the 
history of the roads, including their accounts and earnings. The 
real value of these properties, their cost, the investment in them, and 
their capitalization are vitally important. 

The Chairman. Have not the commission and the carriers been 
in substantial accord with respect to the propriety of such legislation 
as the Rayburn bill, which is now pending ? 

Commissioner Clements. Well,, I think a good many of the car- 
riers favor regulation of the issuance of stocks and bonds. They 
might vary as to what degree or manner of regulation, but a great 
many of them are in favor of it in some form and to some extent. 

The Chairman. Mr. Thorn said there had been a great reformation 
among railroad men in the last generation. Is it not true that here- 
tofore when the Government tried to regulate them they claimed 
State rights and when the State tried to regulate them they claimed 
that it was a Federal question ? 

Commissioner Clements. Well, I think there has been a great 
reformation in the matter of the issuance of stocks and bonds and in 
the manner of disposing of them. I think a great majority of the 
country would be benefited and helped if there was some way whereby 
the few managements that are willing to be lawless for the sake of 
private gain were restrained in some way. 
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Mr. Stephens. To make their securities more reliable and more 
dependable ? 

Commissioner Clements. Yea. A few disgraceful things disclosed 
in railroad matters, disclosed to the general public, tend to disparage 
the entire character of the railroad fraternity, both at home and 
abroad. 

The Chairman. Does not that situation really constitute the best 
argument for this investigation, and is not that the reason why this 

Eroposition of Government investigation was put on it in the Senate, 
ecause the financing and upkeep of these railroads is a question that 
this commission ought to investigate t 

Commissioner Clements. Of course, I do not know. There are 
some who believe initially in Government ownership and others who 
apprehend it but do not want it or who are afraid we will have to 
have it as the last alternative. So I could not speak for that. But 
undoubtedly the question of financing railroads in order to adequately 
serve the public to the extent necessary and how this is to be done, 
those questions, I presume, are more or less in the minds of those who 
proposed this investigation. There is nothing new, however, in this. 

The Chairman. Well, is it not really the most pressing and em- 
barrassing question — the question of financing? 

Commissioner Clements. Of course, it is a thing that lies right at 
the bottom of the whole problem and always has. We hear.a great 
deal said to the effect that unless there is a liberal return on the 
investment and unless investments are made safe we will not have 
more roads, we will not have the extension of existing roads, and the 
budding of new roads, and matters of that sort. In general, I do 
not know how an extended investigation is going to throw any light 
on that. If people are not going to invest in roads without a prac- 
tical guaranty of what they may choose to call a liberal return to 
be measured by their standards, they will not stay in the game and 
demand returns on a scale to which the public is not willing to con- 
tribute and keep up; it just becomes a question of whether the Gov- 
ernment will own the roads or not, or will have to own them. I do 
not know how a general investigation is going to throw much light 
on such a question as that. You can g3t all sorts of theories, argu- 
ments, and advice about it. There are many contributions on the 
subject now in the libraries. 

The Chairman. When they speak of the guarantee of a proper 
return on the investment, do they not mean that there will be some 
assurance that when the Government regulates the issue of stocks 
and bonds that the commission will make rates that would permit a 
fair return? 

Commissioner Clements. Well, the commission in making rates 
ought to take into account the cost and the value of the service, the 
amount of the investment, the value of the property, or whatever 
the basis that will do the honest thing by the railroads and by the 
public, and that is what it has been trying to do. 

Now, of course, there will always be a lot of roads that will not 
receive a fair or liberal return on their investment from any rates 
that might be given them, because they are not built where they 
could get it, or, if they are, they have been capitalized in such a way 
that there would be nothing coming to the stockholders on account 
of the amount of the bonds. The commission has always endeavored 
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in these great rate cases to take into account the most prosperous 
road, the weakest road, and .the whole family together; it should not 
take into account their finances and need of money as a sole, final, 
conclusive, and dominating factor in the case; but, on the other hand, 
the commission has not lost sight of it and has not failed to consider 
it and look into it and take it into account along with the other ques- 
tions that bear upon the reasonableness of a rate. 

Mr. Esch. Might not a commission such as contemplated in this 
section profitably investigate the twilight zone existing between 
State and Federal jurisdictions as to commerce? 

Commissioner Clements . You mean transportation 1 

Mr. Esch. Yes. There has been no such investigation made. The 
tendency is toward a more centralized control here at Washington, 
through the decisions of the Supreme Court and acts of Congress, and 
there seems to be more or less chafing between State and Federal jur- 
isdictions. Might it not be also possible for the commission to inves- 
tigate that? 

Commissioner Clements. Undoubtedly. 

Mr. Esch. And possibly make some suggestions leading up to 
cooperation? 

Commissioner Clements. Undoubtedly it could investigate that 
and might make some helpful recommendations. Cooperation in 
the decision of a case by two independent tribunals of varying juris- 
diction is a rather hard thing to have. Whoever is authorized to 
make an order in a case must be responsible for it, and if you bring 
into that act another tribunal you will get things mixed up. I 
. think it would be utterly impracticable to work out any workable 
system of regulation in that way. 

The Chairman. Might it not be advisable also for that commission 
to consider the question of roads which were unwisely built and 
capitalized beyond any possibility of profitable return on the capi- 
talization, ana find out some way of treatment of such roads? 

Commissioner Clements. Well, it might. 
* Mr. Ratburn. Do you not think that the Interstate Commerce 
Commission is in better shape now to make a suggestion of that kind 
than a joint committee of Congress? 

Commissioner Clements. I do not know. I would not want to 
speak offhand about the fundamentals of a question of that sort. 

The Chairman. The present membership of the commission is 
pretty well loaded t 

Commissioner Clements. Oh, yes. I want to repeat that I do not 
think you ought to add anything in substance to the duties and re- 
sponsibilities of the commission in any of these matters that have 
been rocommended or in any others until you pass this bill or some 
such bill that will give us two more members and authority to divide 
the work up, because the valuation work is getting to a point where 
it needs constant attention. 

Mr. Ratburn. 1 do not think there is any disagreement in the 
committee about that, but I do not think Judge Adamson's recurrence 
to the over-worked commission has anything to do or any connection 
with a congressional investigation. If you are going to pass this bill 
before this committee is appointed or before anything is done, cer- 
tainly this committee of Congress that is appointed should not have 
33873-13 6 
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anything to do with a proposition of finding out whether they were 
needed after the law was passed and the extra commissioners were 
appointed and they were allowed to divide themselves into sections. 
The Chairman. I have a profound impression that the increase of 
the commission and the subdivision of its work is an imperative de- 
mand right now, regardless of what would be done as to a joint corn- 



Mr. Raybubn. I think so. 

The Chaibman. And I am frequently recurring to it because I am 
going to insist on reporting it out, no matter what goes with the reso- 
lution. 

Mr. Raybubn. I say it has no connection with this resolution. 

The Chairman. Well, I asked that question in view of vour ques- 
tion that the passage of this resolution would bar this legislation. 

Mr. Dillon. I want to ask a question on a point that was referred 
to by Mr. Esch in reference to cooperation between the Interstate 
Commerce Commission and State railways boards. Why is it not 
feasible to permit cooperation between these boards and allow them 
to hear questions jointly and then, if they are agreed, to enter sepa- 
rate decrees to that effect, thereby saving millions of dollars on the 
physical valuation of property. Why is not that feasible ? I have a 
bill before this committee seeking to establish cooperation along those 
lines. 

Commissioner Clements. Well, the commission, of course, under 
the law is required to find all of these facts under the valuation act, 
the original cost, the cost to date, the present value, the depreciation, 
etc. 

Mr. Dillon. Now, what is the use of doing that twice i What is 
the use of you doing it and the State doing it 1 

Commissioner Clements. We are required to do it, and to do it 
by State lines. Now, if you put the Interstate Commerce Commis- 
sion and the Montana commission onto it, how is it workable ? 

Mr. Dillon. You would ait jointly by subcommittee or otherwise, 
hear the evidence, agree upon a rate, and enter a separate decree in 
each case. Now, if there is a disagreement there is no decree, so far 
as the two boards are concerned; t>ut in case of an agreement each 
board would enter a decree — the intrastate board enters its decree 
and your board enters its decree. 

Commissioner Clements. That is possible so far as the taking of 
testimony is concerned. We take that together now sometimes 
where it can be usable in a State and an interstate case. 

Mr. Dillon. I want to say that in case we report Senate joint 
resolution No. 60, 1 would like to see that element embodied in it, to 
have the commission investigate that phase of the case. 

Commissioner Clements. I doubt the practicability of it, beyond 
this economic way of taking testimony for the separate use of each. 

The Chairman. I think it would be covered by it, anyhow. 

Commissioner Clements. I doubt the practicability of it and I 
doubt the legality of it, beyond what I have indicated. 

Mr. Dillon. It would be legal if you united on it and if you 
cooperate. 

Commissioner Clements. If the Interstate Commerce Commission 
and the State commission of Virginia or of North Carolina sat and 
heard the evidence and conferred^ and we all intermingled and then 
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each made an order, I suspect that Mr. Thorn would come into court 
and say, if he did not like the order, that it was not an independent 
act of the commission that had jurisdiction of the matter in which 
he was interested, because we had intermingled with another tribunal. 

Mr. Dillon. You say there might be an intermingling of the two 
commissions, but you would hear the evidence and the arguments 
and you would enter your decree. How can Mr. Thorn or anybody 
else find any fault with your system of cooperation t 

Commissioner Clements. I only suggest that as a reason why I 
have any doubt about it. You may be able to overcome that 
difficulty. 

Mr. Stephens. It seems to me that in making this physical ex- 
amination of the railroads there might certainly be some sort of 
correlation of the work of the several employees and. of the use of 
the money that is being expended in making this investigation. 

Commissioner Clements. You are speaking of the valuation of the 
railroads t 

Mr. Stephens. I am speaking of the physical valuations of the 
roads. In making the physical valuations ought not the two bodies, 
the State commission and the Interstate Commerce Commission, work 
in harmony? 

Commissioner Clements. If the State commission wants it 

Mr. Deckeb. Might it not be considered wise for one of them to 
formulate the rules t 

Mr. Stephens. It might he. 

Mr. Deckeb. Is it your idea that the Interstate Commerce Com- 
mission should join with the other commissions in making the rules ? 

Mr. Stephens. That is what I had in mind. 

Mr. Deckeb. The State commission would have its own inde- 
pendent rules. 

Mr. Dillon. You can formulate the rules so that you can get unity 
of action. 

Mr. Deckeb. Who would have the right to formulate the rules by 
which the work should be done ? 

Commissioner Clements. I think if you apply that process of 
cooperation either as to the rate cases or as to the valuation of rail- 
roads you would make it very cumbersome. 

Mr. Dillon. Take my State, for instance. We have a commission 
which now spends possibly $150,000 a year on its work. You are 
going to do the same thing ? 

Commissioner Clements. You are speaking of valuation J 

Mr. Dillon. Yes. 

Commissioner Clements. Of course, we are acting under 

Mr. Dillon (interposing). How could those immense expenditures 
he avoided ? 

Commissioner Clements. We are acting under the direction of 
Congress, given us in the valuation act, to do this work completely and 
to segregate it by State lines, and I suppose the intention was to have 
the valuation in each State separate, bo that it would be available for 
each State. We have now before us, and have had from the begin- 
ning, a committee of representatives of the State commissions organ- 
ized by the authority of the convention of the State railroad commis- 
sions, and they are in constant touch with us. They appear and argue 
all sorts of questions, along with the representatives of the railroads, 
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and they will also be beard when we come to the final questions of 
valuation. In the same way they file briefs. They have a closely 
organized working committee which represents the States in this 
valuation work, and it is thoroughly recognized by the Interstate 
Commerce Commission. They are heard in the various matters just 
as other representatives are heard. 

Mr. Stephens. Your view is that the State really does not need to 
make this physical examination, and that the law passed by Congress 
contemplated that the investigation should be made according to 
State lines, so that the States could avail themselves of the results of 
the investigation. 

Commissioner Clements. Yes. 

Mr. Stephens. Then I would like to ask Judge Dillon why it is 
necessary for his State to spend that money ? 

Mr. Dillon. The States commenced their procedure before the 
Federal Government commenced its procedure. The States of Wis- 
consin, Minnesota, and numerous other States commenced their pro- 
cedure before the Federal Government began. 

Mr. Esch. The States of Michigan, Illinois, and Oregon also did 
that. 

Mr. Dillon. They are spending all this money in the valuation of 
railroads, and you are doing the same thing. I was wondering if 
there is any good reason for duplicating that work and having the 
States spend their money for doing the same thing which you are 
doing i 

Mr. Esch. But hereafter no other States will make that expendi- 
ture for the same purpose. 

Commissioner Clements. I presume that will be the natural trend. 

Mr. Esch. It will save the expenditure of that money by the 
States hereafter. 

Mr. Dillon. By the time you get through with it, it will have to 
be done again. 

Mr. Esch. You are proposing to keep this up year by year. In 
the original resolution offered by Senator Newlands, there was no 
provision in regard to the question of Government ownership, and 
this Government has never made an inquirv on that particular 
subject matter, so far as I know, nor has any State. Do you think 
it would be a wise proposition for this proposed commission to investi- 
gate that very large subject, in view of the growing interest in the 
matters concerned with Government ownership, and in view of the 
precedent the Government has already established in the construc- 
tion of a railroad in Alaska 1 

Commissioner Clements. That is a large question of public policy. 
You could not suggest a bigger one, perhaps, in scope and importance. 
Of course, it is a matter you could investigate a long time. In doing 
so you might convince the public in one direction or in the other. 
After all, I think the public generally will finally determine the 
question whether or not regulation ana private ownership are suc- 
cessful. I do not think it is the American idea, generally, to have 
Government ownership, with all that would follow, putting the rail- 
roads and the employees and organized labor and everything of that 
sort into politics. That is what it would do. I do not believe in 
Government ownership, save as the last resort, and I think the only 
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way you can prevent it and postpone it is to make regulation success- 
ful, fair, and just. 

Mr. Stephens. I suppose it has occurred to you, as it has to most 
men who have thought about this subject, that just taking it as a 
general proposition, we have two bodies, the commissions of the 
various States and the Interstate Commerce Commission representing 
the people. Of course, ostensibly, they represent all the railroads as 
well as the people, but, as a matter of fact, they speak more partic- 
ularly for the people, and the attorneys for the railroads speak for 
the railroads. We have the railroads in the position or attitude of 
having two bosses, and one wants high rates and other wants low 
rates. Is it possible for the railroads ever ultimately to succeed with 
these two bosses haggling over them ? 

Mr. Raybubn. That question is based upon a false hypothesis 
altogether. The various railroad commissions of the country are not 
supposed to be against the railroads. 

Mr. Stephens. Practically, they are. They contend with the 
attorneys of the railroads. They are supposed to represent all, as a 
matter of fact. 

Mr. Raybuen. They are the judges ; that is all they are. 

Mr. Stephens. In my State we elect them; the people elect them. 

Commissioner Clements. I do not know how far there is justifica- 
tion in saying there would be haggling, as has been suggested. I 
would not admit that as true. 

The Interstate Commerce Commission hears cases that are presented 
to it which arise under its authority, and in exercise of its best judg- 
ment suspends proposed increases of rates until it makes investiga- 
tions. There are three ways in which these questions may arise: 
Upon formal complaint, upon suspension of proposed new schedules, 
and upon inquiry initiated by the commission. 

In any event, the commission can make no order except after in- 
vestigation and full hearing, when all persons interested have been 
heard, and I do not think the commission stands in any different 
attitude toward them than a court does when it decides against them. 
Many of the court decisions are against the railroads and many of them 
are in favor of the railroads. Many of the decisions of the Interstate 
Commerce Commission are for the railroads, while many of them are 
against the railroads. 

We deal with about a thousand cases a year. Undoubtedly, where 
a system runs across or through half a dozen States, and it has to 
respond to the requirements of that many State commissions, as well 
as to the requirements of the Interstate Commerce Commission, it is 
more troublesome, unquestionably, than it would be if there was only 
one tribunal. 

Mr. Stephens. My thought was that the situation is such that the 
ultimate solution would have to be Government ownership if the rail- 
roads can not finance themselves. If the rate-making power is in- 
vested in the people, and they are vitally interested in low rates, and 
they are going to insist upon having rates so low that the railroads 
will be unable to have the speculative value in stocks which they 
would otherwise have, my thought was that ultimately we would come 
to Government ownerships — sooner or later — under this system of reg- 
ulation, which I approve of. I do not know how else we can do it. 
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Commissioner Clements. Of course, there is danger if regulation 
breaks down, and if the railroads say they will not enlarge and will 
not do what is necessary in that direction unless they can finance on 
such a basis as they may demand and that is more liberal than the 
people can stand. I do not see any escape from it, undesirable as it is. 
I do not think it has been demonstrated yet that the railroads can not 
finance themselves. This is not the only time when there have been 
railroads in the hands of receivers. Look back in the nineties and 
you will find a similar situation. It is not peculiar to the railroads. 
It happens to all lines of business at times. The public does not 
demand rates less than are reasonable. 

Mr. Rayburn. Do you not think the Interstate Commerce Commis- 
sion, as it is composed, has had a disposition to allow the railroads such 
rates that will give them a fair return on an honest capitalization? 
That is the intention of the Interstate Commerce Commission, is it 
not? 

Commissioner Clements. I think so. In a business so tremendous 
as this, to be supported ultimately by rates paid by the public, the 
roads should be financed with a minimum of the speculative element 
referred to; for if the public must pay rates to carriers sufficient at all 
times to take care of the financing it would undoubtedly be much 
cheaper to finance them under Government ownership than to do so 
upon speculative bases. Investers must be reasonable as well as the 
rate payers if we are to escape Government ownership. 

The Chairman. I would like to call your attention to this fact. Is 
it not a fact that the matter of discrimination has been complained 
of more by the people than the matter of high rates, and you have 
had more trouble with the question of discrimination than with the 
question of rates 1 

Commissioner Clements. Undoubtedly that has been a large fea- 
ture of this situation from the beginning. It was one of the moving 
causes which led to the passage of the original act, and it has been 
before the commission ever since. 

The Chairman. Do you not believe that tho Interstate Commerce 
Commission and the people would be willing to sustain the railroads 
and allow them fair rates if they would cease discrimination ? 

Commissioner Clements. I think every body of fair-minded men 
and the people as a whole, a great majority of them, would not hesi- 
tate in keeping rates that would fairly sustain an honest investment 
in railroads, under honest management. These questions arise as to 
what the value is, and when a road is seized by a syndicate that 
manipulates that road and its securities and takes off the proceeds 
and turns them into private pockets, such as has been done in some 
instances that I have mentioned, we are told that the money is gone, 
but that the road is here, and the people must be served, and it 
takes money to serve them. 

The Chairman. When a railroad discriminates against one town 
in favor of a competitor and tries to explain their reason for it, it 
always reminds me of the case of the darkey who, in trying to ex- 
plain why he was a Baptist said he was a Baptist because he did not 
have sense enough to explain away the Scriptures. 

Mr. Stephens. In connection with your statement in regard to 
the wrecking of railroads, this wrecking business has been going on 
rathor extensively for S or 10 years. I want to ask you what you 
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are going to do to stop it* The Interstate Commerce Commission 
is not doing anything to stop it, is it ? 

Mr. Rayburn. We are trying to give them a law so that they can 
stop it. 

Commissioner Clements. That has not been going on only during 
the last 8 or 10 years. It goes way back. 

There is not so much of it now as there used to be. It has become 
more disrespectable to do those things now. While there is too 
much of it going on even now, there will always be some of it. I 
think this proposed control of the issuance of stocks and bonds 
through holding companies and by the carriers themselves would 
have a great tendencey to suppress such financial manipulations. 

Mr. Stephens. This bill, you think, would practically stop it? 

Commissioner Clements. I think it would to a great extent. 
That is my own personal view about it. You must not understand 
me when I say that, in the extent to which I go in my faith in 
that bill as a remedy, I am speaking the views of each member 
of the commission. I am sure Mr. Meyer did not think it was nec- 
essary to go that far. That has been explained of record here. I 
referred to it the last time I was before the committee. I think 
that bill would go a long way, although it might not cure that alto- 
gether. 

Mr. Stephens. Would it be a proper question to ask you if you 
do not think that it would be wise for us to report that bill instead 
of waiting upon this proposed commission six months or a year? 

Commissioner Clements. Which bill? 

Mr. Stephens. The Rayburn bill. Do you not think it would be 
better to attempt to pass that instead of waiting for the report of this 
proposed commission 3 

Commissioner Clements. That is my view, providing that bill car- 
ried with it an increase in the membership of the commission, and 
also gave us the authority to divide up the work. But as it is now 
there is no use in doing that without giving us the facilities with which 
to deal with the matter. I do not think it ought to be done until we 
have been given sufficient facilities. , * 

Mr. Dillon. Would you say it would be better to provide that the 
work proposed to be done by the Senate resolution should be done by 
the Interstate Commerce Commission or by a special joint committee 
of five Members of the Senate and five Members of the House ? 

Commissioner Clements. I would not want to express the opinion 
that the Interstate Commerce Commission can do it better than Con- 
gress can. 

Mr. Dillon. You are pretty well equipped along those lines for the 
doing of that character of work. 

Commissioner Clements. If we undertook it, and if the scope of the 
work remained as is proposed in the joint resolution, it could not be 
done by the Interstate Commerce Commission if the commission is 
going to keep up with the work which we are obliged now to do under 
the law. It would require a great many hearings, and that would 
practically exclude the current work of the commission, especially if 
we heard any considerable number of people who would* have views 
on the questions referred to in the joint resolution. 

The law requires us now, in cases where we suspend a proposed rate, 
to expedite those cases, and we have to give them precedence in order 
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to get through with them in 10 months; otherwise the carriers ma; 
put the new rates into effect without waiting any further for us. I do 
not say they always do that, but I am just referring to the require- 
ments of the law, and to the fact that because of the requirements of 
the law we have to give them special consideration. Our authority 
over them expires in 10 months. 

The Chairman. You have given us a pretty broad, general discus- 
sion of the subject, and if there are no further questions I think we 
would like to hear some of the other members of the commission. 

Commissioner Clements. I would like you to hear the other mem- 
bers of the commission. 

The Chairman. We will be glad to hear Mr. Clark. 

STATEMENT OF HON. EDGAB E. CLAEK, A MEMBER OF THE 
INTEBSTATE COMMERCE COMMISSION. 

Mr. Clark. Mr. Chairman, I have no formal statement to make, 
and I would rather answer questions than attempt to make a formal 
statement. 

The Chairman. If you have any suggestions to make we will be 
glad to hear them. 

Mr. Clark. I would like to add a few words to what Mr. Clements 
has said in reference to one or two subjects. 

The Chairman. You understand what the committee wants is an 
expression of your views in reference to the propriety of this pro- 
posed investigation into the conditions of the existing law. 

Mr. Clare. I am going to call attention to the fact that in the 
commission's annual report for the last fiscal year, submitted at the 
opening of the present session of Congress, we incorporated a special 
request for the enactment of legislation on two points, and said that 
we thought that, without prejudice to any general investigation 
which the Congress might see fit to authorize, they ought to have 
prompt consideration. We knew Congress was going to be asked to 
institute an investigation along the general lines proposed in this 
resolution. We hoped that those two matters would not be sub- 
lected to delay or to being held up by any investigation such as is 
lere proposed. 



I think that if this resolution as it stands is adopted by the House 
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and becomes a joint resolution of Congress, it will, in all fairness, and 
as a matter of fact, commit Congress to the proposition that there 
shall be no further amendment of the act to regulate commerce, 
and no legislation affecting the Interstate Commerce Commission or 
its work until this investigation lias been completed. 

Mr. Rayburn. I will state that is the absolute fact. In talking 
to the man who recommended it 

The Chairman (interposing). What would you think of the sugges- 
tion to amend the resolution at the end, so that there may be a provi- 
sion which will state that these matters you have referred to shall be 
considered ? 

Mr. Clark. I should second such a proposition. 

Mr. Stephens. Do you think the question of increasing the Inter- 
state Commerce Commission's membership by two is essentially or 
necessarily involved in this resolution? 



BILLS APFECTIH-Q UTIBBSIAIB OOMMEBCB. 89 

Mr. Clark. I think it is essentially held up under the terms of this 
resolution, which provides for an investigation into all proposed 
changes in the organization of the Interstate Commerce Commission 
and the act to regulate commerce. 

Mr. Stephens, i ou think the word "organization" covers that 
proposition ? 

Mr. Clark. I think it is intended to do so. 

The Chairman. ''Suppose that resolution is amended by the addi- 
tion of words which shall provide that the adoption of this resolution 
shall not prevent the consideration of bills in reference to the matters 
you have spoken of. 

Mr. Clark. I think that would take care of that objection. 

Mr. Sterling. What bills ? 

The Chairman. The first part of the Rayburn bill, and if Mr. Ray- 
burn insists that the latter part of his bill be included too, then the 
entire Rayburn bill, and then what is known as the chairman's bill. 

Mr. Clark. The points I had particular reference to are covered 
first in the Chairman's bill to enlarge the commission, and give it 
authority to so divide itself that it may properly perform its work. 
The second is the amendment to section 20 of the act, which would 
give us access to the correspondence files of the carriers. On that 
point I would like to add a word to what Mr. Clements said. 

Mr. Rayburn. Did you not make another recommendation in 
reference to the control of the issuance of securities ? 

Mr. Clark. We made other recommendations in our annual report, 
but these are the two measures we emphasized. 

The Chairman. That matter would not be precluded, if we have 
an amendment to this resolution to the effect that the passage of 
this resolution shall not prevent the consideration of these other 
matters. 

Mr. Esch. Mr. Clark, were the members of the Interstate Com- 
merce Commission called before the Senate committee before this 
resolution was reported to the Senate? 

Mr. Clark. I do not think so. I was away ill for about three 
weeks, so that I am not positive about that, but I do not think they 
were. 

Commissioner Clements. There was no hearing. 

Mr. Clark. I want to say further in reference to the question in 
regard to the necessity for an amendment to section 20, giving the 
commission access to correspondence files of carriers, that we did not 
have any difficulty in connection with that matter until we ran up 
against it in the investigation of the Louisville & Nashville road, in 
response to a resolution passed by the Senate. Since then the Su- 
preme Court of the United States has held that the act as it stands 
does not give the commission access to such files, and that being the 
construction placed upon the law, it seems to me perfectly obvious, 
applying the rules of ordinary human conduct, that the refusals will 
multiply whenever there is occasion for refusal. I am not criticizing 
the carriers for standing on their Isgal rights. 

Mr. Sims. Did the Supreme Court nold that the carriers could refuse 
to allow you to have access to all their correspondence files ? 

Mr. Clark. Yes, sir. 

Mr. Sims. I understood that the Louisville & Nashville road objected 
to giving the commission access to its files which existed prior to the 
passage of the Hepburn Act. 
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Mr. Clark. The general consul of the Louisville & Nashville road 
asked ua to so interpret the act as to give us no access to any corre- 
spondence antedating the passage of the Hepburn Act. We declined 
to do .that. We could not see, and we can not now see, how we could 
say that as to correspondence we have the right of access only sub- 
sequent to the enactment of the Hepburn Act and as to other files 
and records we have the right of access prior to the passage of that act. 

Mr. Sims. Does the Supreme Court decision apply to correspondence 
since that date t 

Mr. Clark. The decision is that we have no right of access to any 
correspondence. The court held that correspondence is not included 
in the records, memoranda, and data to which the commission is 
given right of access. 

Mr. Sims. In other words, the decision of the Supreme Court in- 
cludes more than the counsel of the Louisville & Nashville Railroad 
asked to be considered 1 

Mr. Clark. It is my impression that if we had acceded to their 
request and given the act the interpretation they asked for, there 
would have been no refusal to give us access to the correspondence 
subsequent to that date. We could not do that without giving 
away the> entire provision of the act, and then they stood on their 
rights as they believed them to bo under the act, and the Supreme 
Court gave them the relief they asked for. 

Mr, Dillon. You consider those two points you have referred to as 
emergency matters which are now needed ? 

Mr. Clark. Those are two emergency matters. 

Mr. Dillon. In reference to the matter of access to the correspond- 
ence files and the matter of the increase in the membership of the 
commission. 

Mr. Clark. Those are the two questions in which the commission 
is most interested at the moment. 

Without undertaking to dilate upon the work and the duties of the 
commission, I say that the increase in the membership and the 
power to subdivide is of especial importance, in view of this great valua- 
tion work. It is a stupendous undertaking which is costing the Gov- 
ernment and the railroads a great deal of money. It is a work as to 
which there are no precedents, and it is essential and vastly im- 
portant that it should rest on sound principles of law and of right. 

Now, the minor questions that come to the commission for decision 
in connection with that work as it is progressing are multiplying. 
There are many still coming, and there are many other very important 
questions yet to come, under the present condition of the com- 
mission s work, it is a physical impossibility for the commissioners to 
give the valuation work the attention it demands and give the rate 
cases which the commission was primarily created to consider and 
decide the attention they should have and that they demand. It is 

Jiracttcally impossible to consider and decide suspension cases satis- 
actorily in the time set. Therefore there ought to be a subdivision 
of the commission to handle the valuation work, and the members 
thereof ought not to be obliged to devote their attention to other 
branches of the work. 

The Chairman. I think the committee fairly understands the 
position of the commission as to the desirability of the enactment of 



BILLS AFFECTING INTERSTATE COMMERCE. 91 

the legislation you have referred to, but you have not yet said any- 
thing in regard to the desirability of this proposed investigation. 

Mr. Decker. With all this work going on, upon what basis do you 
arijve at the conclusion that two men will be sufficient to do this 
gigantic work 1 

Mr. Clark. Without any criticism whatever of my colleagues, I 
desire to say I was in favor of asking for more. 

Mr. Stephens. Do you not think the addition of two men would 
give you practically three commissions? 

Mr. Clark. I think that would make it possible to get along with 
the work in a satisfactory way. 

Mr. Decker. It is your idea that you need, for the work you are 
doing now, for the work for which the commission was originally 
established, and the valuation work, that two more men are neces- 
sary to do that, without adding any more work to the commission ? 

Mr. Clark. I think the work at present in hand will be ample to 
keep thoso men busily engaged. 

The Chairman. At the time the law was amended by the passage 
of the Hepburn Act, the committee recommended the passage of a bill 
along the lines you have suggested. The House passed that bill, but 
the Senate did not pass it. 

Mr. Sims. You think if the work involved in this resolution were 
added to the work now being done by the commission you would 
have your hands full ? 

Mr. Clark. It would be impossible for us to do it, Mr. Sims, except 
by delegating this work or our other work to subordinates. 

The Chairman. The committee understands your desire in that 
respect, I think. Do you think the proposed investigation and the 
discussions and the reports of such a joint committee would likely 
secure information which would prove valuable for subsequent legis- 
lation on the subject? 

Mr. Clark. I think it would be very helpful if the legislation is to 
branch out in fields that have not heretofore been covered by legisla- 
tion. I doubt if it is going to bring any added information as to legis- 
lation already enacted. I think it would be vastly preferable to a 
recodification of the laws as they now stand, done by some committee 
that did not have that familiarity with the subjects which the joint 
committee proposed in this resolution would have. 

The Chairman. You think the value of the investigations would 
involve some modification of the present system f 

Mr. Clark. I imagine that is what is contemplated by the original 

{>roponents of the plan. I think it is perfectly obvious that this reao- 
ution covers questions of public policy of tremendous importance. 

The Chairman. And in that would consist its value. 

Mr. Cl*rk. Yes; I think so. 

Mr. Ratbubn. One instance of that would be the right of the joint 
committee, under this resolution, to investigate the question of incor- 
poration, or the control of incorporation. Now they are under State 
charters, and whenever they are attacked by the Federal Government 
they seek refuge under their State charters. Would there not be an 
opportunity for this joint committee to say whether there might not 
be a plan evolved for the Federal incorporation of carriers ? 

Mr. Clark. Yes; and that would bring up the subject of Govern- 
ment ownership, about which there are many views. Some people on 
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either side have positive views, but they do not always know why they 
have them. Any plan for incorporation, both by the States and by 
the Federal Government, is, I think, of doubtful value. 

The Chairman. We will hear you further, Mr. Clark, to-morrow 
morning at half-past 10 o'clock. 

(Thereupon, at 11.55 o'clock a. m., the committee adjourned, to 
meet to-morrow, Thursday, February 24, 1916, at 10.30 o'clock a. m.) 



Committee on Interstate and Foreign Commerce, 

House of Representatives, 

Thursday, February £4, 1916. 
The committee met at 10.30 o'clock a. m., Hon. William C. Adam- 
son (chairman) presiding. 

The Chairman. Mr. Clark, you may proceed. 

ADDITIONAL STATEMENT OF HON. EDGAR E. CLARK, MEMBER 
INTERSTATE COMMERCE COMMISSION. 

Mr. Clark. For a moment I want to refer to one or two matters 
that were touched upon yesterday. In addition to the subjocts that 
were referred to as open for investigation under this resolution I 
think, perhaps, it is well to call attention to the fact that the general 
policy of the Congress, as shown in legislation so far, has been to leave 
water carriers free from regulation as to port-to-port traffic, and to 
encourage free and unlimited competition Detween them. However, 
there are a great many people who think that the operation of water 
carriers in domestic traffic ought to bo subject to the same regulation 
as are the railroads; there are others who go farther and think that 
we ought to regulate the activities and the rates of ocean carriers be- 
tween our country and foreign countries. That is another question 
of great importance which seems to me to be puiely one of public 
policy. 

We understand that the purpose of this resolution, primarily, is 
to go comprehensively into an investigation of these big questions 
that affect transportation in this country and that the purpose of it 
is not to criticize or find fault with the existing legislation or the 
manner in which it has been administered. The act in point of 
phraseology is open to the criticism that in some part it is not 
worded as clearly as it might be. The act is the result of experi- 
ment and experience. It was enacted when there was a necessity 
for such legislation and a general demand for it. It has been amended 
from time to time in the light of the experiences had undor it and 
in the light of tho necessity for further legislation and expansion of 
the field. In those particulars in which the present act is on its 
face open to different interpretations it has been construed, and the 
whole history of the act to regulate commerce and of all its amend- 
ments is one of almost continued litigation. Therefore wo think 
that any amendment whatever to tho existing act should he studied 
with great care in order that a mere change of phraseology to make 
it clearer to tho average reader would not upset the decisions that 
have been made and precipitate the litigation ovor again. 
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The Chairman. I suppose every change inaugurates a new chain 
of litigation f 

Mr. Clabk. Yea, sir; that has been the experience, and we have 
thought that every change in phraseology, made in the light of the 
judicial interpretations that have heen placed upon the act is open to 
the presumption that there was a purpose in changing the wording and, 
therefore, that it was intended to mean something different from what 
it was interpreted to mean. All of that precipitates additional litiga- 
tion. 

I want to say a word about the subject that was referred to yester- 
day of cooperation between the Federal Commission and the State 
commissions. 

The Chairman. Before you go to that, do I correctly understand 
your references to water carriers to mean that the question of chang- 
ing the policy in that respect would afford a matter of inquiry appro- 
priate for this commission 1 

Mr. Clark. I think so; yes, sir. 

Mr. Richard Wayne Parker. Under this resolution 1 

Mr. Clark. Yes. But I do not mean to imply that our commission 
seeks anything of that kind. I say that there are a great many 
people wno favor these things and that these expressions come to ua. 

The Chairman. But you do recognize that it is worthy of study t 

Mr. Clark. It is worthy of study; yes, sir. 

Mr. Esch. You already have jurisdiction over certain portions of 
water-borne traffic -under thi provisions of tho Panama Canal act? 

Mr. Clark. Yes. Under the Panama Canal act we have the duty 
of determining whether or not railroads may continue the ownership 
of water earners, and under the act to regulate commerce we have 
jurisdiction over that traffic which is carried under a common owner- 
ship, or arrangement for the through carriage, between railroads 
and water carriers. 

The Chairman. If you have not refreshed your mind on it, I will 
call your attention to the most important thing in the Panama 
Canal act, section 11, and which section 9 of Judge Alexander's 
shipping bill is trying to duplicate or contradict. On page 9, sec- 
tion 11, of the canal act, is found these words: 



To establish through routes and n 
and water lines, anrl to determine all the t< 
shall be operated in the handling of the traffic embraced. 

Mr. Clark. But in none of that legislation has it been held that 
the commission has jurisdiction over the port-to-port rates of water 
carriers. For example, tho rate from New York to San Francisco 
by water carrior through tho Panama Canal. 

Mr. O'Shaunessy. lwish you would make that clearer. 

Mr. Clark. I say, under no legislation has the commission been 
h?ld to have or does the commission contend that it has jurisdiction 
over the port-to-port rates of water carriers. 

The Chairman. Where it neither originates at or is destined to 
an inland point. 

Mr. Clark. Where it is not carried under arrangement with a 
railroad company for through carriage to or from the interior. 

Mr. O'Shaunessy. That is, merely from port to port ? 

Mr. Clark. Yes, sir. 

Mr. Stephens. Do you seek legislation for that? 



94 BILLS AFFECTING INTERSTATE COMMERCE. 

Mr. Clark. No. I have tried to make it clear that we are not 
seeking such legislation, but there are & great many people who con- 
tend that the Government ought to exercise its power and regulate 
those carriers in common with the railroads. 

The Chairman. Personally, I have always resisted that on the 
ground that if such power were given the tendency and pressure 
would be to elevate the water rates to the same level of the railroad 
rates. Do you not think there is some foundation for such a theory t 

Mr. Clark. I think we are justified in assuming that there is that 
danger. I think this competition is calculated to bring lower rates. 

Mr. Stephens. With that same sort of reasoning we had better 
dispense with the railroad commissions entirely, because claims could 
be made by which the railroad could claim higher rates. We might 
have lower rates without the commission; is that the idea? 

Mr. Clark. No; I presume that might result in some instances, but 
it would also result in the reestablishmont of unjust discriminations 
that would be intolerable. 

Now, referring to this question of cooperation between the Federal 
and State commissions, we have had some instances in which State 
commissions have sat with us in hearing cases where a complaint 
before us and a complaint before the State commission involved the 
same rates or rates on the same commodity. They have availed 
themselves in that way of the record made up and it has avoided 
duplication of it; but the cases of the sort in which a State commis- 
sion and the Interstate Commerce Commission are interested at the 
same time are almost without exception cases in which different 
States, or commercial centers located in different States, are dia- 
metrically opposed to each other. 

Perhaps the most striking illustration of that is the controversy 
between' the State of Texas and the State of Louisiana, where the 
Louisiana commission brought a complaint before us, by direction 
of the legislature of the State, alleging unjust discrimination against 
Louisiana cities and in favor of Texas cities as a result of actions of 
the Texas commission. We have before us now a series of com- 
plaints which have been merged into one case where Sioux City and 
Council Bluffs, in Iowa, St. Joseph and Kansas City, in Missouri, and 
Atchison, Kans., are all complaining of unjust discriminations against 
them as a result of action of the commission of the State of Nebraska. 
In cases involving those diametrically opposed interests, each pre- 
sumably supported by the commission of its own State, necessarily 
there must he some umpire to decide it that has the power to decide 
it or it will never be decided. Under those circumstances cooperation 
would not get us very far because we would be trying to cooperate 
with people who can not possibly be brought together. 

Mr. O'Shaunessy. You say you sit with them ? 

Mr. Clark. We have sat with them in some cases where a contro- 
versy between States did not exist. 

Mr. O'Shaunesst. But not in the character of cases you have just 
mentioned 3 

Mr. Clark. No. In those cases the State commissions, the State 
authorities, wherever they have appeared, and they generally do 
appear- ■ 

Mr. O'Shaunesst (interposing). Have you sat with a commission 
representing one State or the commission representing several States ? 
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Mr. Clark. I recall at the moment no occasion when there was 
more than one commission sitting with us at a time. 

The Chairman. And that was more like a conference than any- 
thing else ? 

Mr. Clark. The purpose was to avoid a duplication of the record 
and for the purpose of getting the same information before the State 
commission that waB laid before the Federal commission. 

The Chairman. Have not your cooperation really been very valu- 
able in a great many cases where, by voluntary and advisory conduct, 
you have composed differences ? 

Mr. Clark. Yes, sir; that, has happened in many instances. 

The Chairman. And without litigation or hearings before you? 

Mr. Clark. Yes. 

Mr. O'Shaunessy. Where are those hearings held $ Are they held 
in the States or here 1 

Mr. Clark. They are usually held at the point where the com- 
plaint originates or reasonably near thereto. 

Mr. O'Shaunessy. I mean these joint hearings that you have 
spoken about t 

Mr. Clark. We had one in Chicago where we sat with the com- 
missi on*of Illinois. 

Mr. Tiiom. I do not understand that in those joint sittings there 
were any joint decisions, but that they were merely for the purpose 
of getting the record in shape, which each commission would itself 
consider independently. 

Mr. Clark. There was no joint sitting for consideration of the 
determination of the case after it was submitted. 

Mr. Dillon. Do you not think, Mr. Clark, that those cooperative 
sittings are beneficial to both aides, to the State commissions as well 
as your own commission ? 

Mr. Clark. Where the State commissions are diametrically op- 
posed to each other ? 

Mr.DiLLON. No; but an exchange of ideas and the bringing of the 
subjects before each body. Do you not think that is conducive to 
getting together on those matters or rates S 

Mr. Clark. Oh, yes; and a great deal of that has been done and 
is being done. We are in constant communication with State com- 
missions about matters of interest. We ask them for information 
and they ask us for information and suggestions. 

Mr. Dillon. And where you agree upon the facts there is a better 
opportunity to get together on the question of rates than otherwise 
would obtain? 

Mr. Clark. That would naturally be so. 

The Chairman. If you could get all of the opposing States together 
and have them fix up their differences that, of course, would be of 
great benefit ? 

Mr. Clark. Yes. 

Mr. O'Shaunessy. Has that ever been attempted t 

Mr. Clark. No; I do not think so. 

Mr. O'Shaunessy. I remember distinctly that at one of the hear- 
ings some railroad man — I have forgotten who it was, but I think be 
was from the Chesapeake & Ohio — stated that they would be per- 
fectly willing to have the Interstate Commerce Commission act and 
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would like to have one body instead of going to several States and 
arguing cases before each individual body. 

Mr. Esch. That was with reference to the issuance of stocks and 
bonds. 

Mr. O'Shaunessy. Was it? 

Mr. Esch. Yes. 

Mr. O'Shaunesst. I thought it might apply in these cases, too. 

Mr. Clark. I have understood that the position of the railroads, 
in general at least, on the question of the regulation of securities has 
been that it ought to be exercised by the Federal authorities and that 
the Federal action and activities should be exclusive. However, I 
am not sure that the railroads generally would avail themselves of the 
privilege of taking out Federal incorporation or charters. 

The Chairman. You are not a lawyer, I believe, are you? 

Mr. Clark. No; I am not guilty of that. 

The Chairman. It seems strange to me that lawyers should talk 
about the difference between State and Federal charters, when the 
Federal control of corporations does not depend upon the paternity 
of the corporation at all, any more than the birth of a man in a foreign 
country or in one State or another here does not affect the sovereignty 
of the Government over him. • 

Mr. Escn. If there was Federal incorporation of common carriers 
there would be no question as to the jurisdiction of the Federal com- 
mission. 

The Chairman. I begyour pardon, but that has nothing to do 
with the jurisdiction. This Government, under the power of the 
Constitution, has authority to regulate the conduct of common car- 
riers in their business from State to State no matter where created 
or who created them as carriers. 

Mr. Richard Watne Parker. Under the Federal Government 
you would have more power to dissolve the charter and control the 
stocks and bonds. 

The Chairman. The Federal Government has absolute power 
under the Constitution to regulate commerce between the States. 

Mr. Richard Wayne Parker. I agree with you, but the question 
is whether stocks and bonds are commerce. 

The Chairman. Well, if the operations of the company depended 
on them I think the court woufa reason to that view rather rapidly. 

Mr. Richard Wayne Parker. That has been a matter of argu- 
ment, and that is the only argument there is to it. 

The Chairman. If we ever get into that position we will thresh it 
out and I will cite you my theory about it. 

Mr. Clark. It just occurs to me to recur again for a moment to 
what I have said about changes in the law precipitating litigation by 
referring to the fact that this committee took special pains in drafting 
the bill creating the commerce court to put in the most explicit lan- 
guage the limitations of the jurisdiction that was conferred upon that 
court, but litigation as to the jurisdiction of that court continued 
from the first case that it decided to the time that the court was 
abolished. 

Now, just one word on this subject that was referred to yesterday 
of Government ownership. It is well to consider in that connection 
the experiences that have been had, not through ownership by the 
Federal Government but through ownership by municipalities or 
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States. There are several instances in which municipalities or States 
have for their own purposes constructed municipally-owned or State- 
owned railroads, and I do not know of any instances where municipal 
management or State operation of such a railroad has proven satis- 
factory, but in each instance of that kind that I can call to memory 
the roads have been leased to operating companies and are now 
operated as parts of systems or independently. 

For example, the Cincinnati Southern road was built by the city of 
Cincinnati but it is now operated by the Cincinnati, New Orleans & 
Texas Pacific Railroad Co. under lease. The State of North Carolina 
owns a railroad which is a substantial part of the main line of tile 
Southern Railway system and is operated by the Southern Railway 
Co. under lease as part of its system. The State of Georgia owns a 
railroad running from Chattanooga to Atlanta. 

The Chairman. The State of Georgia built that road at a time 
when nobody would build it, and we had to build it in order to con- 
nect ourselves with the balance of the world. 

Mr. Clark. Yes; but you do not operate it. 

The Chairman. But there is no difference as to that property in 
Georgia with regard to the sovereignty of the Government and as re- 
gards the power of the Government to regulate its own property or 
any other property in the State. The Government can control other 
people's property as a sovereign as well as it can its own. 

Mr. Clark. That is the point I was trying to suggest. 

The Chairman. Proprietary ownership is one thing and sover- 
eignty is another thing, and proprietary ownership has nothing to do 
with the sovereignty of the Government over the property or the 
treatment of the property. 

Mr. Clark. No; and that principle, as I see it, has been recognized 
in the legislation which provided for the construction of a railroad 
in Alaska. When constructed and operated by the United States 
Government it will be subject to all the provisions of the act to 
regulate commerce as if it were owned by a private interest. 

Mr. Stephens. What arrangements do they make where a State 
owns a railroad and leases it! Do they provide for its upkeep and 
maintenance, and is it provided that the lessees keep it up to its 
proper standard of efficiency? 

Mr. Clark. It is usually provided in the lease that maintenance 
shall be performed by the lessee company and the lessor maintains a 
board of supervisors or trustees whose duty it is to see that the 
property is not neglected and permitted to run down. In other 
woras, to see that the covenants of the lease are complied with. 

The Chairman. We get $39,000 a mouth under our lease and the 
company must keep it in repair and improve it, and we are going to 
get more than that next tune unless this same company that nas 
given you so much trouble parallels us, and we are going to try to 
prevent that if we can. 

Mr. Stephens. Is it a good investment at that rate? 

The Chairman. At the time we had to build it, and we got all we 
could and we are going to get more next time. We are going to 
follow the railroad companies and get all the traffic will bear. 

Mr. O'Shaunessy. Have you expressed an opinion heretofore on 
governmental ownership i 
32873—16 7 
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Mr. Clark. I have said nothing about that except as I have 
referred to it to-day. 

Mr. Stephens. Your thought is that under this resolution it would 
be beneficial to get this information together ? 

Mr. Clark. It is. 

Mr. Stephens. And you agree with the practicability of it* 

Mr. Clark. Yes. If this resolution is adopted and this investiga- 
tion is undertaken, that is one of the subjects that is specifically 
named in the resolution for investigation, and I just throw out these 
' thoughts as some that are worthy of going into if that investigation 
is undertaken. 

Mr. O'Shaunessy. Do you think that the actions of the railroads 
themselves have led up to this agitation for Government ownership 
largely* 

Mr. Clark. I do not think I would be justified in saying that. I 
think that in the past, and prior to the time that the act to regulate 
commerce became an instrument through which real regulation could 
be exercised, there were a great many abuses; there were a great 
many discriminations for which there was no justification. 

Mr. O Shaunesst. They were building up an argument for Gov- 
ernment ownership, were they not * 

Mr. Clark. Yes. But at the same time in all of this question of 
discrimination and in all the just criticism that was indulged in 
about the payment of rebates, I have never been able to rid my 
mind of the thought that there never was a rebate paid by a railroad 
official except to some shipper who was in a recipient mood. 

Mr. O Shattnebst. But it was paid, just the same. Have you 
expressed any opinion on the question of stocks and bonds? I have 
not been here all of the time. 

Mr. Clark. No; I have expressed no opinion on that, and I would 
not care to undertake a discussion of the details of it. I agree fully 
with what the commission has said in its annual reports on that 
subject, and I feel that there should be some comprehensive regula- 
tion of the utterance of securities by carriers engaged in interstate 
commerce. 

Mr. O Shaunesst. And does your experience there lead you to 
believe that we should have had it about 40 years ago * 

Mr. Clark. Yes. I think that the country and the railroads as a 
whole would have been a great deal better off if that had been so, 
and some individual railroads, perhaps, would have been infinitely 
better off. 

The Chairman. I understand you to assert the doctrine that it is 
no worse for a railroad man to do that than for another man to do the 
same thing* 

Mr. Clark. I think that the receiver of stolen goods, knowingly, 
is just as bad as the man who stole them. 

The Chairman. And that it would make a man no worse than he 
naturally was to be a railroad man * 

Mr. Clark. No; I do not think so. I remember that human 
nature is human nature. 

Mr. Stephens. Before you leave that question, had the Rayburn 
bill been in effect could the Rock Island Railroad have had the ex- 
perience it had recently when it was wrecked by speculators* 
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Mr. Clark. No; I do not think that it could. I would not want to 
express that aa a legal opinion, because the Rock Island situation 
diners in many legal aspects from that, say, of the Frisco. 

Mr. Stephens. Could the Frisco incident have occurred ? 

Mr. Clark. No; it could not. The Frisco uttered its own securi- 
ties, guaranteeing the indebtedness of the subsidiary lines. The 
Rock Island situation was different in this, that having gained con- 
trol of a block of the stock of the Chicago, Rock Island & Pacific 
Railway Co., they organized two holding companies that did not 
have anything except the possession of this stock, and that was 
hypothecated to secure holding company bonds. They then issued 
many millions of dollars worth of stocks and bonds of the holding 
companies. Now, whether or not, as a legal matter, those holding 
companies would under this bill be prohibited or prevented from 
uttering their securities and stocks I would not want to say. 

Mr. Stephens. We had better fix the bill so that it would prevent 
it, had we not! 

Mr. Clark. Well, unless there is some such provision it would not 
reach a situation like the Rock Island because they did not utter 
additional securities of the Chicago, Rock Island & Pacific Railway 
Co.; they were securities of a holding corporation of Iowa, and the 
Rock Island Co. of New Jersey, which was another holding company, 
and both of those companies issued nearly $200,000,000 worth of 
stocks and securities. 

Mr. Sterling. Of bonds, do you mean f 

Mr. Clark. They organized two holding companies, one the Chi- 
cago, Rock Island & Pacific Railroad Co. of Iowa, and the other the 
Rock Island Co. of New Jersey. The authorized capitalization of the 
Iowa company was $125,000,000 in stock and $75,000,000 in 4 
per cent collateral bonds- that of the New Jersey company was 
$150,000,000 in Btock, of which $54,000,000 was preferred and 
$96,000,000 was common. The entire bond issue of tne Iowa com- 
pany and the stock issue of the New Jersey company were placed in 
the "hands of a trust company in New York under an agreement that 
these bonds and stock were to be exchanged for stock of the railway 
company in the proportion of $100 in Iowa company bonds and $70 
in preferred and $100 in common stock of the New Jersey company 
for each $100 in stock of the railway company, or $270 face value of 
the holding companies' securities for each $100 par value of the rail- 
way company's stock. Under this plan some $71,000,000 of the total 
of $75,000,000 of the railway company's stock was exchanged for the 
holding companies' bonds and Btock of par value about $191,000,000. 
These transactions are described clearly and quite fully in the com- 
mission's report on its investigation of the financial transactions, his- 
tory, and operation of the Chicago, Rock Island £ Pacific Railway 
Co., issued July 31, 1915, and reported in 36 I. C. C, at page 43. 

Mr. Coapy. What are your views with respect to the postpone- 
ment of action on the Rayburn bill until the completion of the inves- 
tigation contemplated under this resolution ? 

Mr. Ci.ark. Speaking frankly, and only for myself, it seems to me 
that the investigation provided for in this resolution comprehends 
such a broad field and so many subjects of tremendous public impor- 
tance that it would be neither wise nor fortunate to undertake it 
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with any understanding that no legislation would be enacted on the 
subject of the regulation of interstate commerce in the meantime. 

The Chairman. In other words, you think that necessary legisla- 
tion ought to go on regardless of this investigation ? 

Mr. Clark. I do; yes, sir. Just as I think that sometimes it is 
necessary, just, and right that we should prescribe a particular rate 
and settle a particular controversy, even though we have a large 
investigation on hand that would involve that same situation along 
with thousands of others, but which can not be determined for 
another year or two. 

Mr. O'Shaunessy. Just like the family doctor who gives something 
to a patient while the experts talk it over t 

Mr. Clark. Yes. 

The Chairman. Then it would he wise for us to amend this reso- 
lution in such a way as not to prevent the consideration of such 
measures as ought to be considered 'i 

Mr. Clark. I think so. 

Mr. Esch. Senator Newlands, in response to a question put to him 
by Senator Norris just before the final vote on the Newlands reso- 
lution, stated that he hoped that he could call the commission into 
activity at once and that he hoped that the commission might he able 
to report a stocks and bonds bill possibly before the termination of 
this session. Mr. Thorn told us the other day that the railroad com- 
panies of the United States had practically agreed upon a plan and 
were ready to submit it for the consideration of the commission. 
Under those conditions would you advise delay in the passage of this 
resolution? 

Mr. Clark. Under those circumstances I would not feel justified in 
advising delay in the passage of this resolution on that particular 
point. 

Mr. Esch. But that was the main point, as I understnad it, that 
the resolution would be used as a buffer against stocks and bonds 
legislation. 

Mr. Clark. Well, the resolution provides for the investigation of & 
great many other subjects, and some of the other subjects that would 
come within its scope are of as much public interest and of as great 
public importance as that of the regulation of securities. 

Mr. O'Shaunessy. Will you please repeat that again? 

Mr. Clark. My suggestion was that this resolution contemplates 
and covers inquiries into various other subjects affecting the regu- 
lation of commerce which are of as wide public interest and, perhaps 
of as much public importance as the regulation of securities. 

Mr. O'Shaunessy. What do you think is the most important thing 
in that resolution? 

Mr. Clark. You mean the most important to the country? 

Mr. O'Shaunessy. Yes. 

Mr. Clark. The proposition of Government ownership. 

Mr. O'Shaunessy. As to whether we should have it or not? 

Mr. Clark. Yes. 

Mr. O'Shaunessy. How imminent is the necessity for the stocks 
and bonds legislation? 

Mr. Clark. It is like any other thing that ought to be done, the 
quicker it is done the better. 
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Mr. O'Shaunessy. So much has been done against the principle 
involved in that bill that I wanted to know whether there is much 
chance for the railroads to do what we do not want them to do under 
that legislation. 

Mr. Clark. Well, that is a pretty broad question and that depends 
on two things. It depends primarily upon the property and its finan- 
cial condition and, second, perhaps to a greater extent, upon the 
character of the men who have control of the property. The property 
may change hands over night and go from the hands of men who nave 
operated it as a business proposition and a transportation agency 
into the hands of men who get it for no other purpose than to exploit 
it speculatively and without any regard as to what becomes of the 
railroad in the end. 

Mr. O'Shaunessy. Then you do not think there would be a lack of 
moral effect from what has happened, and the condemnation of the 
public on those happenings on the minds of the men who would get 
these railroads for speculative purposes. 

Mr. Clark. I do not think that the people who engineered the 
Rock Island deal cared a fig about the public's opinion. Those 
things have been going on ever since I can remember, and I would 
not like to underwrite a guaranty against anything that might be 
done now. 

Mr. Sterling. There have been a good many instances where" 
holding companies were organized in the country, have there not? 

Mr. Clark. Oh, yes. 

Mr. Sterling. Is it the purpose of those holding companies to 
issue their stock to the owners of the original stock in lieu of the 
stock that was first issued by the owning company ? 

Mr. Clark. Yes; that was the Northern Securities scheme. The 
origin of the holding company, as I understand it, was a company 
that would hold for common benefit the securities of several different 
corporations. For example, the Northern Securities Co. was organ- 
ized to hold control of the Northern Pacific and the Great Northern 
Railways and the voting trust precludes the possibility, under the 
agreement, of any deviation from tho plan during the trust period. 

Mr. Sterling. And thev took over the stock issued by the owning 
company and issued in lieu of that stock stock of the holding 
company ? 

Mr. Ci-ark. In the Rock Island case they issued stocks and bonds 
of tho holding companies, which went to the public. 

Mr. Thom. My understanding is that this committee at this moment 
is not seeking to arrive at a definite conclusion on the merits of any 
matter that is to be investigated under resolution No. 60, but is 
studying the question as to whether or not the public interest would 
be promoted by a study of certain questions substantially affecting 
the facilities for transportation in this country and, therefore, in the 
question I am going to ask I am not seeking to get you to express an 
opinion in respect to the merits of any of these questions, but simply 
as to whether or not there is in the respect I shall refer to a public 
reason for a study of the questions. Now, my question is whether 
or not the Interstate Commerce Commission in its experience has 
not found that there is a zone of authority affecting the instrument of 
interstate commerce into which the power of the State may extend 
and extend to such a substantial degree that it is a matter of public 



102 BILLS AFFECTING INTERSTATE COMMERCE. 

interest to study what should he the distribution or concentration 
of power of regulation over the instrument of interstate commerce f 

Mr. Clark. There has been a great diversity of opinion as to this 
zone and as to its extent and as to its force and effect. There are 
situations in this country in which the State, if its action can not be 
overcome, could control, to a very great extent, the rates on and the 
movement of interstate commerce and could create and maintain 
palpably unjust discriminations in favor of commercial centers 
within the State and against those without the State. But it seems 
to me, and I speak only for myself, that in the light of the Supreme 
Court's decision upholding the decision of the commission in the 
Shreveport case, that wherever such discrimination that is unjust 
does arise and is shown before the Federal tribunal that tribunal nas 
the right to order that discrimination removed and to prescribe 
what will be the reasonable interstate rates. 

The Chairman. If Mr. Thorn will permit me to ask you a short 
question, I think we can settle that issue, because I suppose Mr. Hall 
wants to talk some. Are the questions mentioned in this joint reso- 
lution that we are considering important enough, complex enough, 
and acute enough to demand this investigation! That is all we 
want to know. 

Mr. Clark. I think that on any important question accurate 
information placed before the people generally contributes greatly 
to the welfare of the country and of the people. Whether or not it 
is demanded at this time is a question of public policy to be deter- 
mined by the Congress. I would not want to set up my judgment 
against theirs. 

The Chairman. You can give an opinion. 

Mr. Clark. I think it would be a mistake for Congress to commit 
itself to the proposition of awaiting the result of this great investi- 
gation before enacting legislation which appears to be needed at this 
time. 

The Chairman. I think there is a decided feeling in the committee 
to reserve the right to consider certain things, but the question the 
committee would like to know about is whether the subjects men- 
tioned in the resolution are important enough, complex enough, and 
acute enough to need investigation. That is what we want to know. 

Mr. Clark. Unless Congress is prepared to proceed to legislate on 
some of these questions without this investigation I do think it 
ought to be held; that is, unless you are satisfied you know enough 
about them without holding the investigation. 

Mr. Coady. Do you not think that the passage of that resolution 
by such a large majority in the Senate indicates that the Senate 
needs more light on the subject? 

The Chairman. They need more light than the House does. 

Mr. Clark. I thank you for relieving me from answering that 
question. 

Mr. Esch. I connection with the acuteness of the inquiry, as sug- 
gested by the chairman, I wish to call attention to a report that was 
mailed to every Member of the House this morning from the military 
committee of the Merchants' Association of New York, and the 
eighth recommendation is as follows: 

Oorrelat 

country, e 
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Does the commission have the right to investigate the subject of 
commandeering the railroads, as has been done by the belligerent 
forces, for greater military efficiency, and has the Government, 
under the Constitution, the right to commandeer common carriers to 
meet an emergency t 

Mr. Clark. You mean in time of war 3 

Mr. Esch. Yes. 

Mr. Clark. I do not think any administration would hesitate to 
do that in case of war. I think the Government would take the rail- 
roads and make the best use of them it could. 

The Chairman. And pay for them afterwards 1 

Mr. Clark. Yes; settle with them afterwards. 

Mr. Stephens. In time of war the Constitution does not count? 

Mr. Class. Weil, the Constitution guarantees in a certain sense the 
right to life, liberty, and the pursuit of happiness, but in time of war 
they take them away from a good many people. I would not hesitate 
to take a railroad if it would benefit the cause to take it during a time 
of war. 

Mr. O'Shaunessy. If we eliminate the preparedness problem I 
agree with you that the Government would go out and take these 
railroads, and if we eliminate the stocks and bonds proposition then 
the only thing that we have is the Government ownership proposition. 
Do you think there is such a pressing demand to know whether 
Government ownership would be preferable as to justify the passage, 
of this resolution ? 

Mr. Clark. No ; if that were the only subject. 

Mr. O'Shaunessy. I have not heard of any great demand for 
' Government ownership or an inquiry into it. 

The Chairman. If you had Government ownership you would not 
have any trouble with stocks and bonds. 

Mr. O'Shaunessy. I know that. 

Mr. Clark. But you would have other troubles. 

Mr. Thom. I do not want to take up the time of the committee 
now because I will have an opportunity to argue this matter, but it 
seems to me that the point just made is not by any means the only 
important thing in that resolution. The real question is the relation 
of concentration and distribution of the power of regulation, whether 
that shall be done through this commission or that commission, and 
whether or not the power of the Interstate Commerce Commission 
over rates should be increased, and there are a vast number of most 
important subjects which we would like to bring to the attention of 
the committee. 

The Chairman. I believe you aro slated to appear again, Mr. 
Thom* 

Mr. Thom. Yes; and I will not make my speech now. 

Mr. Clark. I am through unless somebody wants to ask further 
questions. 

The Chairman. Mr. Hall, we will now be glad to hear from you 
on the importance of this resolution. 
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STATEMENT OF HON. HENRY CLAY HALL, MEMBER 
INTERSTATE COMMERCE COMMISSION. 

Mr. Hall. Mr. Chairman, and gentlemen of the committee. 
Mr. Clements and Mr. Clark have already presented very fully not 
only the views of the commission aa I understand them, but also the 
individual views of members of the commission. We are invited 
here, as I understand it, to express views with regard to Senate joint 
resolution No. 60, and not as to the subjects which might be investi- 
gated if that resolution were adopted. Now, this resolution deals 
with general things and it also deals with specific things. It speaks 
first of investigating the subject of Government control and regulation, 
a vast subject, but that is general; tho efficiency of the existing 
syst'.-m, that also is general; the incorporation or control of the 
incorporation of carriers, that also is general; and the subject of 
Government ownership. But in between is inserted a specific thing, 
" all proposed changes in the organization of the Interstate Commerce 
Commission and the act to regulate commerce." That means every 
bill that is pending in the House or in the Senate, and it means every 
bill that may be introduced in the House or in the Senate; it means 
that all of those are to go, by force of this resolution, to the joint 
committee if the joint committee is appointed. It is that aspect of 
this resolution, and that aspect only, that I feel it is proper for me to 
consider before you. 

The Chairman. Outside of that aspect, are the questions proposed 
for consideration important enough, complex enough, and acute 
enough in the public interests to demand the passage of the resolu- 
tion f 

Mr. Hall. That is a question of policy which the Congress can 
determine. 

The Chairman. What is your opinion about it? Are they impor- 
tant, are they acute, and are they complex? 

Mr. Hall. They are important. Whether they are more acute 
to-day than they were three years ago or will be three years hence 
I have no means of judging — or five years ago or five years hence. 
But they are surely important. 

The Chairman. Are they so complex that a special committee 
can investigate them better than Congress or your commission ? 

Mr. Hall. I should say that beyond all question a special com- 
mittee could do it better than Congress could as a whole. It involves 
the taking of testimony and obtaining the views of a great many 
students of the subject and it involves approaching it from different 
angles. 

The Chairman. I wanted to get your opinion as to whether or 
not the questions involved were important, complex, and acute t 

Mr. Hall. Beyond question they are important and beyond ques- 
tion thev are complex. 

Mr. O'Siiahnessy. You say they are important, complex, and 
acute, hut not as acute as they were some time ago ? 

Mr. Hall. No. What I endeavored to say was that I was unable 
to determine whether they arc more acute now than they were three 
or five vears ago or would bo three or five years hence. In other 
words, I do not moan to say that the subjects' are more acute at this 
moment as distinguished from the immediate past or, perhaps, the 
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immediate future. Not being a prophet, I can not speak about that. 
Now, Mr. Chairman, what I was about to say is that this portion of the 
resolution that I have just referred to deals with specific things and 
very specific things, namely, "all proposed changes in the organiza- 
tion of the Interstate Commerce Commission and the act to regulate 
commerce." It has been the duty of the commission, under the act 
to regulate commerce, to make recommendations to the Congress 
from year to year as to what changes in legislation, in its opinion and 
through its experience, were found to be advisable. Those recom- 
mendations are made each year and they are grouped at the end of the 
annual report. Without attempting to repeat what is there said, I 
want to say to the members of the committee that every word there 
used has been weighed and in very condensed form there is given the 
gist of the thought of the commission as to what is needed in dealing 
with the transportation problems of this country. 

You have recently intrusted most weighty duties to the com- 
mission, that of making the valuation — not merely the physical 
valuation — of the carriers, telegraph, and telephone companies, and 
so on, of this country. That work has been going on for a couple of 
years and runs into a very considerable expenditure of money. The 
last monthly report which I sew from that division shows an inven- 
torying of something under 6,000 miles of track and something over 
6,000 miles of wires and poles during that month. That work of 
valuation is reaching a situation where wc shall soon have to assemble 
the facts as to quantity, attach to those facts of quantity elements of 
price, and arrive at the cost, as the act calls for not only a determina- 
tion of the original cost, but othci matters that must be set out 
specifically. While the force organized by the commission has been 
able to conduct this work of inventorying in the field, when it comes 
to putting these things together and putting a cost or value in dollars 
and cents upon a given carrier, a cost price which has not yet been 
figured by anybody in the same way, under the same requirements 
and limitations, it is the feeling of the commission that it will require 
a great deal of the undivided attention of the members of the com- 
mission who are responsible for that work, and it is for that reason, 
gentlemen, that we lay stress upon the importance at this stage of 
giving the commission power of subdivision, so that some of its 
members may be assigned to that work and practically relieved from 
all other work, so that they may give their undivided attention to that. 
It is true that wo could assign certain of our members to that work 
but all of the commission would be responsible for every thirg that 
was done, and when we are breaking into a new field such as that it is 
quite natural that the commissioners, bearing the responsibilities 
tnat they do, would not care to assume before Congress and the 
country the responsibility of a valuation in which they did rot them- 
selves participate, unless they were authorized by Congress, aid thus 
by the country, to assign the consideration of those matters to a por- 
tion of their membership. 

That is, gentlemen, one of tho reasons why we feel, and press upon 
you very strongly, the importance of giving us the power of subdi- 
vision, and to that has been added the idea of enlargement in order 
to facilitate the working of the commission. During this period there 
is work that must go on all the time. In the 10 months that we are 
together we decide about 1,000 litigated cases, and that is an average 
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of something over 100 a month. This committee very well appreci- 
ates the importance of those cases and the interests that are involved, 
and that work must go on. 

The exercise of the suspending power conferred upon the commis- 
sion by Congress has been frequently called for, and that must go on. 
Those cases in which suspension of rates has been made are given 
precedence. They must be dealt with promptly. It is the endeavor 
of the commission to hold those rates in abeyance as short a time as 
may be necessary to fairly dispose of them. 

The Chairman. The commission has really urged the two things 
in the Rayburn bill more than anything else— that is, the matter of 
evidence and the matter of stocks and bonds. 

Mr. Hall. If the committee will refer to the last annual report of 
the commission I think it will be quite plain that we regard the matter 
of the enlargement and subdivision of the commission as in the first 
plane of urgency, because you have given us* certain things to do and 
we have got to do them. 

The Chairman. That is your last deliverance on the subject % 

Mr. Hall. That is our last deliverance on the subject. Now, next 
to that, we feel that the Congress is perhaps sufficiently informed as 
to the need of some amendment to section 20, which will give to the 
commission the power which, until the decision by the Supreme Court 
a year ago yesterday in the L. & X. case, the commission supposed 
it already possessed. That is, the power to have access to the cor- 
respondence and other papers of carriers. 

The Chairman. Well, that is in the Rayburn bill. 

Mr. Hall. That is in the Rayburn bill. Now, our experience — I 
will not say daily experience, but our constant experience — is that 
if we are to get information which you call upon us to get by the 
valuation act, in regard to the financial history as an element of the 
original cost of the carriers, if we are going to do that and get at the 
truth, we have got to have access to the correspondence. So, also, 
where you intrust to us the investigation of individual carriers, as 
from time to time a request comes to the commission, if we are going 
to get under the skin and get at the meat, we must have access to the 
• correspondence, for the reason that a railroad accountant is a his- 
torian like any other accountant. He records the acts of others in so 
far as they find expression in terms of dollars and cents. He initiates 
or conducts no financial policies himself. Where he does not know 
himself he desires to be governed by the explicit direction of those 
who do know. He has no desire to be made the scapegoat later on, 
and these directions, preserved for his protection, are to be found in 
large part in the correspondence files. They frequently afford the 
clue, lacking in the books of account, to the motive and intent, the 
transaction as a whole. Sometimes the real reason for declaring or 
passing a dividend shows up only in corresponednce, the minutes 
merely recording a motion and vote and the books of account the 
dollars paid. 

Moreover, agreements or understandings of great importance are 
frequently effected by exchange of letters or transmitted as inclosures 
and filed with the letters in the correspondence files. 

The Chairman. Well, it would not embarrass or interfere with the 
work of the joint committee, if one is raised, to provide that the 
passage of S. J. Ros. 60 shall not prevent the consideration by Congress 
of the Rayburn bill or any similar legislation t 
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Mr. Hall. I can not see how it should. 

Mr. Sterling. How could it, anyhow, Mr. Chairman? 

The Chairman. Well, if this committee reports this resolution and 
then Mr. Rayburn tries to bring in his bill, somebody will say, aa 
Judge Hall suggests, that all these matters should be referred to the 
joint committee, and my suggestion is that we could amend this reso- 
lution by providing that its passage) would not prevent consideration 
of pending legislation on this subject. 

Mr. O'Shaunessy. 1 do not think the amendment of this resolution 
would influence Congress a hit. 

Mr. R. W. Parker. If five members of this. committee and five 
members of the Senate committee are studying the question, how will 
this committee get a chance to get at it f 

Mr. O'Shaunessy. It is urged that these bills should be passed 
pending the resolution. 

The Chairman. That is the attitude of the commission. 

Mr. Decker. But you keep putting in the whole Rayburn bill. 
Now, the commission has never insisted on any part of the Rayburn 
bill except the publicity part of it and your bill to increase the 
working capacity- of the commission. 

The Chairman. Mr. Decker, if we put an amendment on this reso- 
lution providing that its passage shall not prevent consideration of 
other legislation, we can still consider the Rayburn bill. We do not 
want anybody to get up and Bay that we are estopped from consider- 
ing other bills on this subject just because we have passed this reso- 
lution, if it is passed. 

Mr. Esch. That is a matter of policy with the committee. Let us 
go on with Mr. Hall's testimony. 

Mr. Hall. I think I have concluded all I had to say. There is, of 
course, the question of the issuance of stocks and bonds. 

The Chairman. As I have already got what I wanted I will accept 
your suggestion, Mr, Esch. 

Mr. Esch. I would like your views, Mr. Hall, on the subject of 
Federal incorporation and coordination of the work of the commis; ion 
with State commissions, both of which inquiries are embraced in this 
resolution, and on which we have the views of the other commis- 



Mr. Hall. Well, I have not been very strongly impressed with the 
need for Federal incorporation, and I understand that 83 per cent of 
the carriers, represented by Mr. Thorn, are of the opinion that,, on 
the whole, it is desirable. I do not see any objection to it if they 
wish to surrender the charters from the various States. Although I 
have not discussed the matter with Mr. Thorn, I presume it is like 
the stock and bond issue question. Some people nave the impres- 
sion that wherever the State authorizes a railroad to do something in 
the matter of its stocks and bonds, the Federal power might have 
difficulty in restraining it. 

The Chairman. All of which will be answered if this joint com- 
mittee is raised. 

Mr. Hall. That is a matter in which I do not feel any especial 
confidence, Mr. Esch. It is a question of policy whether Congress 
wishes to provide for Federal incorporation of carriers and whether 
it sees an advantage in doing it. I have no special views to express 
on that subject. Now, as to the matter of cooperation between the 
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Interstate Commerce Commission and the State commissions or other 
regulatory bodies I should be very glad if the question could be 
formulated a little more clearly as to just what is meant by cooper- 
ation. It is obvious that it would be impossible for a State commis- 
sion and the Federal commission to sit together and make joint orders. 
They might not Agree, and if they did not agree, which would control ¥ 

Mr. 1'SCH. Let me make this' suggestion as to one phase of that 
question : One of the members of the railroad commission of the State 
of Oregon wrote a pamphlet some two years ago in which he advo- 
cated this proposition: That the State commission could make an 
investigation on behalf of the Interstate Commerce Commission on 
certain matters localized, possibly, within the State; that they could 
transmit their findings to the Interstate Commerce Commission for 
action, thereby saving the Interstate Commerce Commission the work 
of sending its examiners or commissioners to that particular region 
to make the investigation. Would that be a practical plan ? 

Mr. Hall. It would not, to my mind, unless there were express 
" " ' i to the Interstate Commerce 

e com- " 



statutory authority given by Congress to the Interstate Comm 
Commission that it might take and use the findings of the State C 



Mr. Esch. Well, that would be one of the purposes of this investi- 
gating commission, to determine whether or not that could be done, 
or should be done. 

Mr. Hall. You have laid upon us the heavy duty of being just 
and fair in most important matters. Now, how can a man be just 
and fair unless he knows the truth J If he has not an opportunity of 
knowing the truth, but must rely upon somebody else arriving at that 
truth, it seems to me that he ought, at least, to have the power of 
selecting that agency which is to arrive at that truth for him. 

Mr. Esch. That might imply a doubt as to the impartiality of the 
State commissions. 

Mr. Hall. It might imply that, but it could be explained without 
that implication. It is an obvious fact that State commissions are 
very much at odds and adopt very different policies and have policies 
of protection of their home State interests. 

Mr. Esch. You think they could not rid themselves of a certain 
IocbI prejudice 1 

Mr. Hall. Undoubtedly there are very able men among them who 
would and could be impartial, but whether, with the changing and 
shifting compositions of the different State commissions, it would bo 
safe for this commission to depute, unless under the mandate of Con- 
gress, to local bodies the ascertainment of the very fact on which the 
controversy is to be determined, I very much doubt. 

Mr. Sterling. The interest of the State might be antagonistic to 
the general welfare ? 

Mr. Hall. Oh, it might be. 

Mr. Sterling. Perhaps that is why, where a State is a party to a 
suit, the Federal court is given jurisdiction, and the Federal com- 
mission ought not to be bound by the findings of a State commission. 

Mr. Esch. I did not say they may find. I said they may take the 
testimony. 

Mr. Sterling. Well, you said they could submit the findings of 
the State tribunal to the Federal commission. Of course they might 
just take the testimony. 
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Mr. Bahkley. That would bring up the question of whether they 
would be influenced by local State interests and have the testimony 
colored in one way or another in the interest of the State. 

Mr. Steeling, "Yes; the testimony might not be entirely im- 
partial. 

Mr. Thom. Would not that be construed as a surrender by the 
Federal Government of the right to regulate interstate and foreign 
commerce or raise the constitutional question as to how far that 
power could be delegated i 

Mr. Dewalt. Is not that-settled in the decision of the United States 
Supreme Court in which the court said that interstate commerce, 
notwithstanding whatever the constitution of the State may say, 
can not be regulated by the State? Has not the Supreme Court 
decided that in matters of interstate commerce the rederal Govern- 
ment is supreme J Is not that so ? 

Mr. Hall. It has so decided. 

Mr. Dewalt. There are State constitutions, for instance in Ken- 
tucky and Pennsylvania, which particularly prescribe that there 
shall be no discrimination in freight or other rates, either State or 
interstate. The United States Supreme Court said that, in spite of 
that constitutional provision, when the State attempts to regulate 
interstate rates it has no authority so to do. Your commission held 
that, I believe, is not that so, sir? 

Mr. Hall. Yes, sir. 

Mr. O'Shaunessy. There are seven commissioners at present and 
there is a bill to increase them to nine. How many men do you 
really need? 

Mr. Hall. We do not want to ask for more. We think we could 
assign three to the valuation work, for instance. 

Mr. O'Shaunessy. You mean to unrei.se it by three? 

Mr. Hall. No. Out of the nine we could assign three to that work, 
which would leave six to handle the other work of the commission 
which is now being handled by seven. 

Mr. O'Shaunessy. Would that be really enough? 

Mr. Hall. Well, one can hardly tell that without experience. I 
think the view of the commission, as a whole, is that that would be 
the best working body, with the understanding that the commission 
would still be one; in certain matters it would still have to get to- 
gether. Now, if you enlarge the commission beyond that you rapidly 
approach the town-meeting idea — an unworkable body. The whole 
thing has been discussed, some feeling that there should be more. It 
has received a good deal of thought from the commission, and its 
collective view is that the increase of the commission to nine, with 
the power to subdivide, is advisable. 

Mr. Escm. That being so, you would give the physical valuation 
work to one subdivision ? 

Mr. Hall. Yes, sir. 

Mr. Esch. According to your report, you contemplate that that 
work will be completed in five yoars; therefore at the end of five 
years this particular work would be eliminated ? 

Mr. Hall. That work will have to continue from year to year, in- 
definitely, as I understand the act. It has to be kept up to date. 

Mr. Esch. Well, that would be largely — I was going to say clerical 
work. But you would not have to pass upon these very complicated 
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questions of the unit of cost and the determination of principles, etc. 
That would be all finished. That is what takes so much work now J 

Mr. Hall. Yes, sir. 

Mr. Esch. That is very important I 

Mr. Hall. Yes, sir. After that part of the work is done there will 
certainly be less to do, but there will be plenty of other things, judging 
from the recent experience of the commission. 

Mr. Esch. After that work is done, you think, nevertheless, there 
would be plenty of work for nine men t 

Mr. Hall. 1 do. 

Mr. It. W. Parker. The population of the United States might be 
doubled by that time. 

The Chaiem an. If you had to regulate the issuance and disposition 
of stocks and bonds, would not that take up a good part of your 
work* 

Mr. Hall. We would have to be organized in such a way as to act 
very speedily, indeed. That would require a great deal of attention. 

Mr. O'Shaunessy. I have heard all the time about this commission 
being so absolutely overwhelmed with work that I believe that if 
there are four men needed, or three men, we should give them four 
or five men. I do not believe in making two bites of a cherry. We 
ought to provide for the growth of the work. 

Mr. Hall. It may be that we would need more, but our minds have 
met on this bill which Judge Adamson has introduced. 

Mr. O'Shaunessy. And you had in contemplation the work that 
might be assigned to you under new legislation 'i 

Mr. Hall. Well, we had it in contemplation in a sense, but we did 
not count on it. We ask it not on account of what you may do but 
on account of what you have already done. 

The Chairman. You can revise and extend your remarks, Judge, 
and add anything else you want to. The committee is very much 
obliged to you gentlemen for the light you have given us on the 
subject and your courtesy in answering our invitation to come before 
the committee. We will adjourn until to-morrow at 10.30 o'clock 
when we will hear further from Mr. Thorn and Mr. Rayburn. 

(Thereupon the committee adjourned to meet to-morrow, February 
25, 1916, at 10.30 a. m.) 



Hod. William 0. Adamson, 

Chairman Committee on Interstate and Foreign Commerce, 

House of Representatives. 

My Dear Jctdqb Adakson: I am returning herewith the stenographer's transcript 
of the statements of Commissioner Clark and myself before your committee. Since 
we were last before you I have received the following memoranda, submitted to 
CoTnTuwioaar Harlan by Mr. P. W. Sweney, chief examiner of accounts, which have 
a direct bearing upon the commission's present inability to secure access to the cor- 
respondence of the carriers: 

''Examiners of this division are working in conjunction with Attorney Elder in 
securing information in connection with Docket No. 6562, Leasee of Properly to 
Shippers, assigned to Commissioner Clements's docket. 

"I am in receipt of advice from Chicago to the effect that Mr. N. H. Loomis, general 
solicitor of the Union Pacific Railroad, has denied access to correspondence in con- 
nection with the lease between that company and the American Smelting & Refining 
Oo. Mr. Loomis takes the position that not only is the railroad not compelled to 
permit examination of this correspondence, but under the law it has not the right to 
allow such examination." 
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In connection with our work on Docket No. 6562. Leasee of Property to Shippers, 
I am advised by the Chicago office that President Fetton of the Chicago Great Western 
has denied access to correspond coco relating to the lease between that carrier and the 
Independent Elevator Co. at Omaha. Mr. Felton first promised access to this file, 
but after consultation with Attorney Ralph Shaw repudiated his promise and denied 

Very truly, yours, 

Henry Hall, Commitswner. 



Committee on Interstate and Fobeign Commehoe, 

House of Representatives, 

Friday, February S5, 1916. 
The committee this day met, Hon. 'William C. Adamson {chairman) 
presiding. 

The Chairman. Mr. Thorn, if you are ready to proceed we will hear 
you. 

ADDITIONAL STATEMENT OF ALFRED P. THOM, ESQ., 
GENERAL COUNSEL, SOUTHERN RAILWAY CO. 

Mr. Thom. Mr. Chairman and gentlemen, I had to go by the doctor's 
this morning and was obliged to await my turn, therefore, I am a little 
late and I want to apologize to the committee for not being here 
punctually. 

In view of what has transpired before the committee in the last 
two days, I think it would be appropriate for me to give my remarks 
to-day & little wider scope than I had at first intended: 

At the outset, I would like for the committee to understand in just 
what capacity I appear and what I represent. There is a railway 
executive advisory committee, of which Mr. Frank Trumbull, chair- 
man of the Chesapeake & Ohio and of the Missouri, Kansas & Texas 
boards, is chairman, and the following are members: Mr. B. F. Bush, 

S resident of the Missouri Pacific; Mr. A. J. Earling, president of the 
hicago, Milwaukee & St. Paul; Mr. Howard Elliott, chairman of the 
board and president of the New York, New Haven & Hartford; Mr. 
W. J. Harahan, president of the Seaboard Air Line; Mr. Hale Holdcn, 
president of the Chicago, Burlington & Quincy; Mr. L. F. Loree, 
president of the Delaware & Hudson; Judge R. S. Lovett, chairman 
of the board of the Union Pacific; Mr. C. H. Markham, president of 
the Illinois Central; Mr. Samuel Rea, president of the Pennsylvania; 
Mr. A. H. Smith, president of the New York Central; Mr. F. D. 
Underwood, president of the Erie; Mr. Henry Walters, chairman of 
the Atlantic Coast Line and of the Louisville & Nashville; and Mr. 
Daniel Willard, president of the Baltimore & Ohio. 

These gentlemen constitute a committee advisory to the executives 
of the country and as such represent between 83 and 84 per cent of 
the railroad mileage of the United States. I am counsel of that com- 
mittee, and associated with me is what is known as a law committee 
composed of Mr. Francis I. Gowen, general counsel of the Pennsyl- 
vania: Mr. E. G. Buckland, general counsel of the New Haven; Mr. 
Joseph Bryson, general counsel of the Missouri, Kansas & Texas; Mr. 
Chester M. Dawes, general counsel of the Chicago, Burlington & 
Quincy; Mr. Burton Hanson, general counsel of the Chicago, Milwau- 
kee & St. Paul; Mr. A. H. Harris, general counsel of the New York 
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Central; Mr. Gardiner Lathrop, general solicitor of the Atchison, 
Topeka & Santa Fe; Mr. N. H. Loomis, general solicitor of the Union 
Pacific; and Judge Walter C. Noyes, general counsel of the Delaware 
& Hudson. That is the personnel of the committee that I am repre- 
senting. Mr. Trumbull has as his assistant Mr. F. H. Sisson, who is 
here present. 

The object of our committee has been to study in the most thorough 
way we were capable of this whole question of regulation, so as to 
arrive at a conclusion as to the best solution of this very serious ques- 
tion and to enable us to present intelligently to Congress the conclu- 
sions at which we have arrived. 

The Chairman. You mean to say that this committee has already 
worked out the details of the plan which they intend to commend to 
this committee if it is raised t 
Mr. Thom. That is what I mean. 

Mr. Raybukn. And to Congress if the committee is not appointed 1 
Mr. Thom. Out idea was to present the plan to the committee of 
Congress. 

The Chairman. Mr. Rayburn means that if this committee is not 
created you will submit this plan to the regular committees of 
Congress ? 

Mr. Thom. We have not gotten that far, but what we have done 

is thia 

The Chairman (interposing). Your idea is that if this committee 
is raised, you will present to that committee for its recommendation 
and approval the plan which you have worked out 1 
Mr. Thom. Yos, sir; that is what I mean. 

The Chairman. And endeavor to convince that committee that 
that is the best plan ? 

Mr. Thom. That is what I mean. Now, you gentlemen can readily 
appreciate that men in different parts of trie country, with different 
surroundings and different problems, have their minds naturally tend- 
ing toward different conclusions, so that without a joint study of 
this question among^ ourselves the natural result would follow that* 
there would be a diversity of conclusions on the part of the men 
charged with these separate and, in many respects, different 
responsibilities. 

The Chairman-. Does your committee expect to satisfy that com- 
mittee that your plan would be as satisfactory to the shipping public 
as it would be profitable to the railroads ? 

Mr. Thom. We realize that we have no right to approach this 
problem from the standpoint of the private interests of the railroads. 
We realize that unless we can present a plan that commends itself, 
because it is best for the public interest, that we will have no standing. 
We have tried to separate ourselves from the standpoint of a mere 
private interest in this matter and to appreciate the spirit of the 
American people which is devoted to the principle of regulation. We 
accept in its entirety the wisdom of that policy, and our effort will 
be not to present a plan which we think is a plan in the selfish interest 
of the railroads, but to present a plan which we believe is best for the 
whole American people, for the preservation of its commercial 
supremacy, and for the accommodation of its traffic. 

The Chairman. If this committee is appointed and should recom- 
mend any material change or modification that would be enacted 
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into law, of course it would absorb all that had been done up to that 
time, and everything would be merged into it which was consistent 
with it, and all would be repealed that would be inconsistent with it. 
Now, give me a reason, if you can, in view of that fact, why necessary 
legislation should not be enacted, if there is a present apparent neces- 
sity for it without anticipating a change and stopping all legislation 
now. 

Mr. Thom. I am going to address myself to that, and that is the 
reason why I said my remarks must take a broader scope in view of 
what has "been said. The very object of my saying at the outset 
that my remarks must take a broader scope than I had at first 
intended was in order that I might cover tho aspect of the case you 
have mentioned. 

Mr. Sterling. Is this plan which you speak of as broad in its scope 
as this resolution — that is, does it deal with all the phases that this 
resolution presents f 

Mr. Thom. This plan assumes that the American people are going 
on with the system of privately owned properties under governmen- 
tal regulation and not Government ownership. 

Mr. Sterling. I assumed so. 

Mr, Thom. But taking out the part that relates to Government 
ownership, our plan deals with the other aspects of the resolution, 
and I am going to outline to you as I proceed some of the questions, 
not in an effort to impress you with their merits, but to impress you 
that they are questions and that they are problems which ought to 
be considered in the public interest. 

Mr. Sterling. Does it treat of the relation of the railroads to the 
Government in time of war— that is, the plan you have suggested * 

Mr. Tuom. It does incidentally. 

The Chairman. It would follow that you think this commission 
ought to be raised in order to hear you and consider the plan that 
you have matured and mapped out 1 

Mr. Thom. That is what we think; we think it is in the public- 
interest, and I am going to proceed and try to demonstrate it this 
morning. Before doing that, however, Mr. Chairman, I wish to 
correct an impression which, I gathered from one of the newspapers, 
has arisen from what I had to say on Tuesday last. I see that one of 
the newspapers states that I was here opposing the Federal Govern- 
mental regulation of the issuance of stocks and bonds. That was 
not my attitude. I hold in my hand a copy of printed hearings 
before this committee —which many of its members doubtless recall — 
in which for two days I attempted to establish the constitutional 
power in Congress to regulate this whole subject. You will find those 
arguments reported in the hearings before this committee between 
February 9 and March 17, 1914. Not only did I do that, Mr. Chair- 
man — having had no opportunity here to discuss the details of such a 
measure— but for many weeks I labored with the Interstate Com- 
merce Committee of the Senate for the purpose of perfecting a method 
of regulation by the Federal Government of the issuance of stocks 
and bonds. So that I think I have the right to claim the confidence 
of this committee when I say that I am not here opposing any such 
measure but am definitely and unqualifiedly in favor of it, and so is 
the committee for which I speak. Why then have I come to the 

32873—16 8 
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conclusion that it is not wise at this time to enact a bill on this subject, 
no matter how perfect t Mr. Rayburn has a right to know the answer 
to that question and every member of this committee has a right to 
know why it is that I do not believe it is a propitious moment to 
enact a law on this subject, no matter how perfect. 

In answering the question I want the gentlemen to contemplate 
for one moment the responsibility which, under existing law, rests 
upon these executives and the other executives whom they represent. 
They are responsible to the American public and to the commerce of 
the world for adequate transportation faculties, so that industry at 
home may not halt and so that the commerce of the world snail 
move forward as the interests of the public demand. That is their 
responsibility. That responsibility can not he discharged by stop- 
ping the railroad faculties at the point where they are now. Rail- 
roads are matters of constant growth. If they do not grow it is 
because they are serving a dead people. They must grow; their 
faculties must be increased; their service must db improved, if the 
commerce of the country itself is to grow and find a way to market. 
Now, that is their responsibility. That responsibility can not be 
discharged out of the earnings of these railroads. The earnings are 
not adequate and could not injustice to the public be made adequate. 
It involves a constant input of new capital. It involves, therefore, 
the necessity for railroads to enjoy the confidence of the public and 
to have an adequate credit, not m their interest alone, Mr. Chairman, 
not primarily in their interest — because if this was a mere private 
Interest I would have no standing before this committee — but in the 
interest of the commerce of the country in order that it may grow 
and find a way to market. The railroads must grow because the 
railroad capacity marks the maximum limit of the producing capacity 
of the country. 

New capital must be obtained through the issuance of new securi- 
ties. To issue new securities, to perform the duty practically of 
obtaining tlsw mon^y, means that there must be machinery which 
can act promptly and not at the end of litigation. If the financing 
of the railroads of the country, the establishment of new terminals, 
the construction of double tracks, and the strengthening of the bridges 
of this country in order that the armament trams of the Government, 
with their heavy guns, may be hauled over them — all of these things 
in the public interest— are to be usefully done they must be done 
with promptnsss. Now, I call the memory of those gentlemen who 
were nere when I addressed this committee before to witness that 
In my judgment the power of Congress is complete to regulate exclu- 
sively this issuance of stocks and bonds. Manifestly we can get no 
where if we have to go to 49 regulating bodies before we can issue 
the securities — 48 States and one National Government. Manifestly 
the public interests of the country can not be protected if we are to 
have put upon us the responsibility of going to these many places in 
order to get permission to float our securities. 

The Chairman. Just on that point, it may he of value to the com- 
mittee to have the information I am going to ask for; at least, I know 
it will be to me. I have seen it stated in the papers— it possibly 
emanated from Mr. Hill last year — that to construct the necessary 
terminals for the railroads oi the country would require fifteen or 
twenty billion dollars. Is that truel 
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Mr. Thoh. I think so. 

The Chairman. Is it possible on any railroad to prevent frequent 
congestion with a single-track road ? 

Mr. Thom. No. 

The Chairman. All railroads should have at least two tracks and, 
better still, four* 

Mr. Thom. Undoubtedly. Now, as I say, we can not in a prac- 
tical business way accomplish this necessary financing if we are to 
f)t the authority of the States and also of the National Government, 
or instance, it the Southern Railway Co., of which I am general 
counsel, had to go to Washington for its permission and then also 
go to 11 States through which it operates for their permission also, 
it would be hampered m a business way, as every one of you business 
men can appreciate. We must have one place where we must go, 
and there alone. As I say, you who were here two years ago will 
recall that I believed that the National Government's power to regu- 
late the isBue of the securities of interstate carriers, to the exclusion 
of the States, is ample. I, however, find myself confronted with an 
argument by as eminent a man as Judge Noyed, a United States 
judge who retired from the bench some time ago and who is now in 
general practice in the city of New York, to the effect that that 
power — while he is inclined to believe it exists — is not free from 
doubt or difficulty; he believes that if it is exercised there wid be 
litigation over it. But we can not stand litigation on that subject; 
wo will not have the time, in the pubhc interest, to spend six months 
or a year in determining where this question of power lies. 

We would have to go, before a final determination, to the Supreme 
Court of the United States. We can not make bankers buy ©in- 
securities, if the lawyers whom bankers employ to examine into and 
give an opinion upon their validity say, " This is a doubtful question." 
Then we would be confronted at once with the necessity of having 
litigation and of obtaining a decision from the highest court of the 
country. Now, how do we propose to meet that? And as a pre- 
liminary to my statement as to our proposal, I call this situation to 
your attention as presenting a problem: Suppose there is a cor- 
poration of a State where the corporate authority given in its charter 
is to put a bonded indebtedness on that road of not exceeding $20,000 
a mile; suppose in the pubhc interest it is necessary to put a mortgage 
on the road of $40,000 a mile, and suppose Congress were to say, in 
its system of regulation, through its regulating body, that we might 
put a mortgage on that road of $40,000 a mile. In the case I have 
supposed, Congress would be undertaking to enlarge a power of a 
State corporation absolutely forbidden to the corporation by the 
very terms of the State charter. 

The Chairman. Unless the State constitution prohibited it, could 
not that corporation secure an amendment to its charter permitting 
it to increase its indebtedness? 

Mr. Thom. Well, it depends. In some of the States they have to 

fo to the legislatures for that, and that causes delay. My opinion is, 
It. Chairman, that Congress has the power to enlarge that charter, 
but we do not want litigation over it, and we propose this as a remedy: 
We propose that there shall be a system of compulsory Federal in- 
corporation of all carriers engaged m interstate commerce, as a part 
of this method of regulation. 
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The Chairman. Do you think there is any constitutional difficulty 
about imposing different terms as to the bonded indebtedness of them 
or that there is not as great difficulty in Congress undertaking to 
change the whole character of such corporations and their property by 
act of Congress ? 

Mr. Tiiom. No; I think that both methods are valid, but I do not 
believe that one would bring litigation and I behove the other would. 
I am not going to argue before you gentlemen the merits of the 
question of Government incorporation; you have not the time to 
listen to that; but I am giving you a problem with which we are con- 
fronted, a problem which this committee, if formed under resolution 
No. 60, must study and must be prepared to solve. 

The Chairman'. I have not the statistics before me, but are there 
more instances of railroads that are restricted to a small amount of 
capitalization than there are of railroads which have unlimited 
authority for capitalization ? 

Mr. Thom. I think they are all limited pretty much, Mr. Chairman, 
in their charters. 

The Chairman. There have been complaints that some of them 
went wild and issued too much. 

Mr. Thom. I know, but I think they are more or less all limited. 
But I am giving- you a problem which arises for study, and I say 
that that is an argument, satisfactory to my own mind, why the rail- 
road credit of this country should not be regulated by a securities 
law until that question is determined by this committee. That is 
what my view is. At the same time I stand ready to cooperate 
with this committee, or with any committee having the matter in 
charge in either branch of Congross, to the fullest extent, in order to 
try and bring out a bill which will meet the actual necessities of these 
carriers and of the public. So that if you gentlemen determine that 
this is not a valid reason that I am giving you, that it is not wise and 
statesmanUke, before you undertake to regulate this subject, to 
study the question of how your proposal will affect the capacity of 
the carriers, without litigation, to meet their financial needs, I stand 
readv, if Mr. Rayburn will permit it, to have a conference with him 
in which I will present to him for his consideration every change in 
his bill which I believe ought to be made in the public interest, so 
that he may accept those which he feels are legitimate criticisms and 
transfer to this committee the questions about which he is not able 
to ft?ree with me. 

Tn-3 Chairman. You do not believe it is possible to enact any legis- 
lation that will absolutely be proof against litigation, do you? 

Mr. Thom. Yes; I do. That is, not absolutely proof, but I believe 
that we have taken such a reasonable, safe, businesslike, and states- 
manlike course — if we make the safeguards to which I have alluded — 
that the professional men of the country will, without exception, 
accept the suggestion as a valid exercise of congressional power, and 
that the financing of these railroads will go on without litigation. If 
there is litigation, I believe it would bo disregarded, under the advice 
of counsel, by the banking houses of the country, and that the railroad 
securities would be taken without reference to it. 

Mr. Sterling. Would you limit Federal incorporation to common 
carriers t 
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Mr. Thom. Well, that is alii am interested in; that is all our sugges- 
tion covers, and we do not go further than that. We do not feel that 
we have responsibilities beyond that. We wish, if this committee is 
appointed, to give to it our reasons why we believe the best nd safest 
solution of this question of the regulation of the issuance of the 
securities of the railroads is to be found through the medium of 
Federal incorporation. I do not wish, Mr. Chairman, to be misunder- 
stood about my personal view. I feel confident that if such a case as 
I have supposed went before the Supreme Court of tho United States, 
the Supreme Court would decide that the power exists in Congress, 
but the considerations which influence us in making this suggestion 
are practical considerations. When you go to these men who day by 
day are charged with the necessity of furnishing the new 1 money which 
is necessary for the establishment of terminals, for the strengthening 
of bridges, and for the the double tracking of railroads, they say, "We 
can not stand any system which is subject to litigation and to doubt; 
therefore you must devise a means which is reasonably free from these 
objections." 

As I have before stated, I think that if this regulation of Federal 
securities is carried through, it should be by means of Federal incor- 
poration, which I think should be compulsory and not optional; 
compulsory, because that b the only way to exercise your power to 
regulate commerce. You can not make a valid system of regulation 
which is dependent upon the will of the person to be regulated. 

Mr. Dewalt. Why do you think the provisions of the Rayburn 
bill, as proposed, could nor be enforced as to the issuance of stocks 
and securities even though there be no Federal incorporation ? 

Mr. Thom. I say I think it could be. I think tnat is a valid act. 

Mr. Dewalt. If that be so, then why the necessity of Federal 
incorporation! 

Mr. Thom. I have tried to state that there is a difference of pro- 
fessional opinion on that point, and that if we are to perform these 
functions of obtaining the necessary money, we must have a method 
whicn is accepted by the professional opinion of the country and one 
under which we can get money without the delay incident to litiga- 
tion. 

The Chairman. It is recognized that Congress has the right to 
undertake to enter into the field of interstate commerce and pass 
laws regulating it; it is also recognized that if Congress passes a law 
that corporations engaged in interstate commerce shall have the right 
to issue a certain amount of bonds that any limitation contained^ in 
the State charters must give way, but as I understand you, there are 
some lawyers who deny that. 

Mr. Thom. Yes; there is a difference of opinion about that. 
However, I have no difficulty on that question, and I have already 
called your attention to the argument that I made in trying to support 
that proposition. 

The Chairman. I understand your position. Now, one other 
question : You emphasize the desirability of avoiding litigation ? 

Mr. Thom. Yes, sir. 

The Chairman. The proposition you are making would involve 
the surrender of State charters and the placing of their rights, fran- 
chises, and property under Federal charters. Now, would not that 
cause more complaint and more litigation than the other ? 
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Mr. Thom. I do not think that would cause litigation that would 
be seriously considered by the people to whom we look to finance 
these roads. I think that there is such a strong basis for the pro- 

gosal, such a conclusive argument as to the power of the Federal 
oyernment to do that, that that kind of litigation may practically 
be ignored in the handling of these problems. 

The Chairman. These companies, under certain conditions and for 
certain purposes, under those charters have grown up and acquired 
their rights and their properties among those people. Now, the 
proposition for Government incorporation and surrender of those 
charters means that, having acquired these benefits under the terms 
and conditions of present laws, we repudiate them by chartering them 
under the Federal Government. 

Mr. Thom. No, sir. Every right which an interstate carrier ob- 
tains under a State charter is obtained subject to the exercise by 
Congress, at any time the wisdom of Congress might suggest, of the 
full power of regulation. 

The Chairman. You fail to catch my question. There may be a 
good many rights, powers, and privileges which do not pertain to 
interstate commerce. Do you propose under a Federal incorporation 
to preserve all of those rights? 

Mr. Tuom. I propose to deal with the instruments of interstate 
commerce. I propose to do what you gentlemen have already done 
under the interstate-commerce act. You have there said that no 
matter what rights a carrier might have under a State charter, it 
should not engage in interstate commerce unless it files its tariffs 
with the Interstate Commerce Commission. Now, you have un- 
doubtedly that power. I propose to advocate the proposition that 
no carrier shall engage in interstate commerce after a certain date 
unless it becomes incorporated under the law of Congress and that 
as a method of regulation. Now, gentlemen, that is a big problem. 

The Chairman. Then if you do not do it, you can not engage in 
interstate commerce? 

Mr. Thom. If we do not do it, we can exist for the purpose of carry- 
ing intrastate commerce. 

The Chairman. Yes ; but we could force them to do their duty under 
the Constitution, which you say we have a right to do. 

Mr. Thom. Well, you want to force them to do their duties, and the 
question is the best method of doing it. Now, we submit that the 
best method of doing that is the one we shall propose. 

The Chairman. The commerce clause of the Constitution is abso- 
lute, overriding any provision of a State charter, or anything else. 
If it interferes with what Congress says they ought to do as carriers, 
we have a right to make them common carriers, and you agree with 
me about that? 

Mr. Thom. Undoubtedly. If Congress shall adopt any means of 
adequate regulation the policy of requiring Federal incorporation in 
ordor to have these carriers more adequately and more safely perform 
their duties to the public, is a method within the reach of Congress. 
Now, I do not want at this time to argue the merits of the pohcy of 
Federal incorporation. It would take mo perhaps a week to do so. 
I want to say, however, that it is a problem, that it is a proposal of 
immense importance to the future of the commerce of this country, 
and to every shipper in it, and that it is one worthy of study, no mat- 
ter what conclusion you arrive at in respect to it. 



BILLS AFFECTING INTERSTATE COMMERCE. 119 

Mr. Esch. Would a Federal incorporation, Mr. Thom, avoid this 
possible situation now existing under the present method of issuing 
bonds and stocks: The Southern Railroad goes through 11 States, 
and you therefore have to seek the consent of 11 jurisdictions if, for 
instance, you wish to put out an addition- 1 issue of $50,000,000 in 
bonds. Some of those States would sav, "Yes, we will give you the 
permission but we want you to spend $:>,000,000 of that $50,000,000 
in our State." They may think, for instance, that Atlanta, Ga., 
needs new terminals. Do you meet with that possible situation I 

Mr. Thom. We meet it as an actual fact. There are some of the 
States that have done it. 

Mr. Coadt. How? Through their commissions I 

Mr. Thom. Their commissions say, "We will give you this per- 
mission provided you spend so much of the money in this State. 

Mr. Coadt. Is that done by the public utilities body or by the 
State commission 1 

Mr. Thom. The State commission. 

Mr. Rayburn-. The State assumes that authority simply because 
the '. ederal Government has never entered this field. If the Federal 
Government entered the field of the issue of railway securities, whether 
they have a federal incorporation act or not, then I do not see why 
you would have to go before thete commissions. 

Mr. Thom. I do not. As I have tried to argue all this time that I 
have been oh my feet, my opinion is, Mr. Rayburn, that the Federal 
law covers the field and absolutely excludes any other authority. I 
have argued that before and I argue it now. But the point that! am 
making is that my opinion on that subject does not control. We are 
obliged to go to bankers and get them to take an issue of bonds, and 
those bankers go to some lawyer, not me, not the railroad attorney, 
but they go to some man who looks at the situation simply from the 
standpoint of extreme caution. He requires every "t" to be crossed 
andevery "i" tobedotted. He is extremely cautiousinthecarewhich 
he takes to prevent any doubt of the validity of the issue. Now, 
suppose that some prominent man whose opinion I can not control 
says, "This question is so important that we must wait, we can not 
accept it now. Here is a State that is claiming this power; here is 
the Federal Government that is claiming this power, and the Federal 
Government has said that you may issue these securities and the 
State has said that you may not issue these securities. Under those 
circumstances^ I can not advise you, Mr. Banker, to take these securi- 
ties." Now, it is not in our interest — because we can stand better 
than the public having no better facilities than we have now — but it 
is in the public interest that that issue should not be raised ? Let me 
give you another illustration: One of the States of this Union, a 
prominent State, in its method of regulation has provided that for 
every issue of bonds which receives the approval of its commission 
there shall be a tax of 15,000 on every $5,000,000 of bonds issued. 
We run through 11 States. If that State has a right to take $5,000 
out of the $5,000,000, each one of the 11 States has the right to take 
it, and there is $55,000. If they have a right to take $5,000, they 
have a right to take $10,000, and yet, in that State, with the universal 
opinion mat that is an unlawful exaction, the railroads of this country 
have found it necessary to go and pay the tax to avoid the delay of 
litigation. 
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That is one of the embarrassments which we are having to contend 
with. Who pays that $5,000 or that 155,000 ? Does the railroad 
pay it, of doea the shipper pay it ? When that $55,000 or $5,000 is 
taken out of the bond issue, the facilities of the carrier are reduced 
just by that amount. These are some of the problems that are pre- 
sented to us as practical matters when this question of dual regula- 
tion is considered, and while I earnestly agree with the legal proposi- 
tion of Mr. Ray burn that a Federal law which occupies this whole 
territory of jurisdiction excludes the States, I plead with you for the 
soundness of the proposition that, in the interests of your constit- 
uents, not in mine, in the interests of the commerce of this country, 
a method should be devised which will prevent litigation and conse- 
quently will prevent delay. It is worthy of the best efforts of your 
statesmanship to study that question from that angle before you 
legislate in respect to it. 

Now, I have laid that matter before you. That is our reason for 
wanting this delay. We want you to study this proposition. If 
you decide that there is such an emergency that the matter can not 
wait, then, sir, I am ready to explain to you our views, and to make 
any suggestion I can make toward perfecting the system which has 
been proposed or any 'other system. I lay before you, however, the 
proposition I have argued and urge you to realize that it is a matter 
which seriously concerns your constituents and the commerce of 
this country. 

Now, Mr. Chairman, I have endeavored with absolute frankness to 
place before you the considerations which make us ask you to study 
this problem before you legislate in respect to it. I want to indicate 
some other problems necessary, in the public interest to be consid- 
ered by this proposed joint committee. 

Mr. Rayburn. Mr. Thom, you are going into this resolution now, 
are you not ? 

Mr. Thom. Yes, sir. 

Mr. Rayburn. It would not bother you if I ask you a question now t 

Mr. Thom. No, sir. 

Mr. Ratbukn. I think it is a perfectly fair question to ask you. 
Do you believe it would be possible for this committee to get very 
much valuable information covering the wide range of subjects that 
are enumerated in that resolution by the beginning of the next ses- 
sion next December 1 

Mr. Thom. I do. 

The Chairman. I understand your committee is ready now. 

Mr. Thom. We will bo ready just as soon as you arc ready, Mr. 
Chairman. There are certain matters which we have been prevented 
from getting in shape, not knowing what witness is going to do this 
or what witness is going to do that; but we havo everything organ- 
ized for the purposo of presenting our views to this proposed joint coni- 
mittea, and it will be our wish to expedite it. Now, Mr. Itaybum, in 
answer to your question, I had no doubt on the point that you have 
alluded to until this resolution was amended in the Senate. I have 
no doubt that the committee raised by this resolution could easily 
report by tho next session of Congress on everything except an ex- 
haustive study of Government ownership. 

The Chairman. Suppose we amend the resolution so as to provide 
for a partial report? 
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Mr. Thom. I would hope that you could make a partial report cover- 
ing everything but that feature of it. 

Mr. Montague. Everything hut the Government ownership fea- 
ture f 

Mr. Thom. Yes. I have no doubt, Mr. Rayburn, that all of that 
could be covered; and let me tell you why I want it covered. 

The Chairman. If wo should adopt your plan it would exclude 
Government ownership? 

Mr. Tbom. Well, you could exclude it until you change your plan, 
and Congress, of course, would have the right at any time to change 
its views on the subject and adopt Government ownership, if you 
have the constitutional power, I do not know whether you gentle- 
men have seen a very interesting argument on the constitutionality 
of Government ownership recently made by Senator Sutherland in 
an address before some bar association, hut it set me to thinking about 
the matter. That argument is printed and is a very remarkable 
document. I had never had a doubt the constitutionality of Govern- 
ment ownership as a method of regulation until I read that paper, 
but since that time I have given a great deal of attention to the 
question. 

Mr. Sterling. I just read it last night, Mr. Thom. 

Mr. Thom. It is a very interesting document, is it not f 

Mr. Sterling. It is, Mr. Thom. 

Mr. Thom. I am going to tell Mr. Rayburn why I am anxious 
for a report this year. I am anxious that this question shall be 
decided as far away from a political atmosphere as possible. I 
would not have the question considered, if I could control it, at this 
session of Congress, for the reason that it is a session of Congress 
just preceding a presidential election, and, with all due respect to 
Congress, I suppose we all know that the most political Congress we 
have is the one just preceding a presidential election and the ofle most 
controlled by political considerations. In the same way I think that 
the least political Congress you have is the one just succeeding a 
presidential election. I believe that in a great economic question 
like this it is essential that it should be considered by Congress as 
far away from the question of the advantage of parties as possible, 
and next session is the one I believe will be the least amenable to 
political considerations until the session after the following presi- 
dential election. 

Therefore, I am particularly anxious that this question shall be 
reported on by the next Congress, and that it should be there debated 
and considered and determined, because I believe that the next 
Congress will be the most favorable atmosphere for the philosophic 
solution of an economic question of this importance. You may rest 
assured that we will bend every effort to facilitate the matter of 
making possible a report by the beginning of the next session of 
Congress. In frankness I must say that I think that the whole 
program has been more or less embarrassed by the injection of a 
nutter so important as the question of Government ownership. I 
have seen statements in the Senate that it will necessitate this com- 
mittee going to Europe and examining the systems of transportation 
there under their various methods of ownership and control, and will 
involve a very elaborate study of the question, but I do not know 
about that. 
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Mr. Dillon. What do you say to dividing the subject and creating 
two committees, one to take up the Government ownership propo- 
sition and the other to take up the other questions that have been 
presented ? 

Mr. Thom. I would prefer that you put it in one committee and 
make two reports. I think you can make your report on these ques- 
tions which arise under the present system of ownership and can 
postpone to another time your conclusions on the subject of Gov- 
ernment ownership. 

Mr. Raybubn. Would it not make it more clear if we could just 
strike that provision from the resolution, and then afterwards if it 
was thought of enough importance another resolution could be brought 
in relating to Government ownership ? That proposition of Govern- 
ment ownership will cast a haze over every field that this committee 
goes into. 

Mr. Dillon. It will create a wrong impression of the real purpose 
of the committee. 

Mr. Rayburn. Exactly, and every Socialistic organ in the country 
would lay great stress upon this proposition: That the theory of gov- 
ernment ownership had received so much recognition by the National 
Congress that they had appointed a special committee to investigate 
the subject of Government ownership of railroads, telegraph and tele- 
phone fines, to the exclusion and clouding and crowding out of the 
real purposes that are supposed to be at the basis of this investigation. 

Mr. Thom. Now, Mr. Rayburn, I feel the force of what you have said, 
and I can readily understand your idea. I think you also can readily 
understand my embarrassment in answering a question of that kind. 

Mr. Rayburn. Of course I realize that I am asking you about a 
question that you possibly do not feel free to answer and that it should 
be a matter for this committee to determine. 

Mr. Thom. Yes; of course I do not want to say anything that would 
in any way close the door on any subject that should properly be 
investigated, but my own feeling is that the question of Government 
ownsrship is not a burning question in this country at this time and 
that it can be reported on two or three years from now. I feel that 
if we had a report on Government ownership at this time it would not 
be adopted during the next session of Congress, because it is too im- 
portant a question to "be determined in haste; but I see no reason why 
the two should not be separated. I see no reason why the two should 
be attached together and the important and pressing one weighted 
down by the other; hut I am not opposing Anything that the con- 
science of this country approves. I would prefer that you have the 
right to make two reports on this matter of investigating these two 
subjects if the question of Government ownership is to be insisted on; 
that you should report on these questions of incorporation, of the or- 
ganization of the Interstate Commerce Commission, and all those 
things first and let the other question go over. 

I want to state to you one or two other problems with which we are 
dealing. As I say, I am not going to argue the merits, but I want to 
get the problems clearly before you. One of them is the present 
organization of the Interstate Commerce Commission. At the out- 
set, I want to tell you that our committee, the chairman and myself — - 
have been to the Interstate Commerce Commission. We have not 
proceeded behind their backs. We had a conference with five mem- 
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bers of the commission, Judge Clements and Judge Harlan being the 
only absentees, and we laid before them exactly what we were doing, 
in detail, and talked it out with them for an hour and threeKjuarters. 
So that they have been fully advised of what we are attempting to do, 
and they know that we are making no attack on the Interstate Com- 
merce Commission. They know that every effort that we shall make 
will be to increase their efficiency, to increase their opportunity for 
work, to add to their dignity, and to improve their power of regula- 
tion. They know that we feel the pressure of this condition that we 
want to bring before Congress; that, whereas the basic principle 
of our American institutions is that there shall be no unity, no com- 
bination of the powers of the executive, legislative, and judicial 
branches of the Government, yet we know that the Interstate Com- 
merce Commission, as at present organized, is required by the law to 
exercise the power of detection, correction, and prosecution on the 
one hand, and of a judge or legislator on the other hand. We know 
that those men go fresh from the investigation and prosecution of 
some condition in the railroad world, with their minds, as human 
beings, impregnated with the impressions which they there derive, 
to pass as judges upon the most vital matters that affect the effi- 
ciency of these carriers and their ability to perform their duties to 
the public. 

We do not believe that there should continue to be that union of 
these discordant and interdesrtuctive powers. We believe that the 
railroads, in the system of regulation, should be subject to a commis- 
sion free to consider the merits of these propositions, unprejudiced 
from any performance of any other inconsistent duties, just as much 
as the banking board is free from the duties of doing anything except 
to see that there is an honest and efficient system of banking in this 
country, and the prosecution— the powers and the duties of prose- 
cution — in respect to the duties of banking, are in some other Gov- 
ernment officer. 

We therefore shall try to put before this committee, if it is organ- 
ized, a plea that there shall be a division of powers as now established 
by law between the Interstate Commerce Commission, which shall 
be the supreme body in charge of all of the powers of regulation on 
appeal as to some, and directly as to others, and another commission, 
possibly to be known as the Federal Railroad Commission, whose 
members shall be presidential appointees, who shall be paid enough 
to attract to the public service the best tnlent and the best character 
in this country; that on that Federal Railroad Commission there 
should be bestowed the powers, and of them shall be demanded the 
duties, of detection, of correction, and of prosecution, with a right, 
in order to coordinate the whole system of regulation, to have their 
conclusions reviewed by the Interstate Commerce Commission. 

We shall also advocate before this committee, if it is appointed, a 
method of getting closer to the people in the various sections of the 
country, nearer to the interests of localities than exists under the 
present system. We shall do that as a substitute for the present 
syBtem of dual control. 

We shall advocate that there shall be regional boards in every trans- 
portation region that Congress may divide the country into, whose 
offices shall be there, who shall be near the people, who can take 
evidence on all these graver and more important questions that 
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remain within the jurisdiction of the Interstate Commerce Commis- 
sion, such as the making of rates, the establishment of relations 
between localities, and all the things that go to the vitals of these rail- 
roads; who shall take evidence in any case that shall come before the 
Interstate Commerce Commission, just as commissioners in chancery 
would do, and report their conclusions to the Interstate Commerce 
Commission, subject to exception, the orders of these regional boards, 
if unexcepted to, to go into effect without action of the Interstate 
Commerce Commission unless the Interstate Commerce Commission 
should itself see some reason for ordering a hearing, but if excepted 
to either by the shipping interests, by the localities or by the carriers, 
the matter to be arguecTbefore the Interstate Commerce Commission. 

I desire to point out to you that this suggestion of the Interstate 
Commerce Commission for an enlargement of its membership does 
not meet the final necessities of our problem. It ignores the merits 
which we want to bring before Congress of a single system of regula- 
tion and control of these instruments of interstate commerce. When 
the Interstate Commerce Commission comes here and says that they 
need this enlarged membership as an immediate necessity, we do not 
feel that we should attempt to stand in the way of any such sugges- 
tion; we do not feel that we could make any opposition to it, and 
we feel none, except that we do not want it to be taken as a solution 
of the problem which, in all solemnity, we tell you is a pressing one 
for the commerce of this country. It is necessary, if we are to sur- 
vive, if we are to continue to perform our duties, that we shall have 
only one master, and not 49. 

These regional commissions which I have alluded to represent our 
suggestion of a method of getting close to the local interests of the 
people in respect to these matters which are national in their char- 
acter and which go to the very efficiency of the instrument of inter- 
state commerce.. We shall urge, as a means of meeting a need which 
we feel exists, that this Federal Government should control and 
regulate our affairs and be our only master, just like we need one 
president and one board of directors. 

The Chairman. Would a commission of nine members have any 
more effect on that situation than a commission of seven members, 
which we have now ? 

Mr. Thom. I do not think so. 

The Chairman. If we were to change the system, it makes no 
difference whether it is nine or seven. 

Mr. Thom. Well, I am not here to- oppose that. I think, if I were 
in your position, that when the Interstate Commerce Commission 
comes here and says that an addition to their membership is neces- 
sary in order to carry on the valuation work, I would listen to them 
and would give them the increase they ask. But I want to express the 
hope that it will not be taken as a solution of the problem, because 
it does not touch it in any of its fundamentals. 

Mr. Montague. Mr. Thom, I was not here when the commission 
stated its attitude on this point, but I catch it from your argument, 
though, that they have a pressure of work upon them and they want 
two additional men i 

Mr. Thom. Yes, sir. 

Mr. Montague. That exigency might arise next year and the 
year after and from time to time the commission would have to be 
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■ enlarged. We do not know how large the commission might grow. 
It would be a serious matter if it should grow so large that it became 
cumbersome. 

Mr. Thom. I want to say, in connection with what I stated as to 
our representation, that Mr. F. H. Sisson, who is president, is the 
assistant to the chairman of our committee and has come here to 
attest the interest of that committee in the proceedings which are 
now taking place. Mr. Sisson is in every way worthy of the highest 
confidence of this committee, and I hope that they will often nave 
an opportunity to consult with him in respect to these matters. 

Mr. Montague. Does Mr. Sisson desire to be heard ? 

Mr. Thom. No, sir. I just mentioned the fact that he is present. 

Mr. Raybi:bn. Do you think you can complete your statement in 
one more day, Mr. Thom ? 

Mr. Thom. I think so. 
- (Thereupon the committee adjourned, to meet Tuesday, February 
29, 1916, at 10.30 o'clock a. m.) 



Committee on Interstate and Foreign Commerce, 

House of Representatives, 

Tuesday, Ftbruary 29, 1916. 
The committee met at 10.40 o'clock a. m., Hon. William C. Adam- 
son (chairman) presiding. 

The Chairman. I believe the order is, Mr. Thom, that we will 
resume the hearing. 

Mr. Dewalt. Mr. Thom, when you go on with your argument will 
you try to give the committee and myself some little information on 
the question that I asked you when the last hearing adjourned, in 
regard to the question of errinent domain ? In other words, I do not 
want to interrupt the thread of your argument; you can answer it at 
any time you choose. 

STATEMENT OF ALFRED P. THOM, GENERAL COUNSEL 
SOUTHERN RAILWAY, WASHINGTON, D. C— Continued. 

Mr. Thom. Mr. Chairman and gentlemen, before proceeding with 
the thread of the remarks which I nad the honor to submit on Friday 
last, I would like the privilege of referring to a question which has 
been brought to my attention, and that is as to the power of the 
Federal Government to authorize the condemnation of property that 
may be necessary for the establishment of a system of transportation 
under Federal charters. 

Mr. Dewalt. Will you permit me to interrupt you again % 

Mr. Thom. Yes. 

Mr. Dewalt. I will give you the thought that is in my mind, 
which is this: That in order to construct a railroad under a State 
charter, as we all know, there must be granted to the railway company 
a right of eminent domain, which it has, of course, by acts of the 
legislature. Now, the query in my mind. is this: If you federalize 
these railroads by having them take out Federal charters, does the 
State still have the right inherent in its own powers to negative this 
right of eminent domain when there is a Federal charter granted to 



126 BILLS AFFECTING INTERSTATE COMMERCE. 

the railroad company and the railroad company surrenders its State ■ 
charter? In other words, you would build a railroad, say, in the 
State of Pennsylvania about 50 miles in length and they now have 
the right of eminent domain, and you would want to float (10,000,000 
worth of railway bonds upon that spur of the railroad. 

Now you take out a Federal charter. The query is: What effect 
would the taking out of the Federal charter have upon the power of 
the State to negative the power of eminent domain on that spur of 
the railroad, and what effect would it have upon your bond issue) 

Mr. Thom. Mr. Chairman, we have given, of course, earnest con- 
sideration to that question, and we have no doubt as to the power in 
the Federal Government to confer upon a Federal corporation the 
power of eminent domain, if that Federal corporation is doing a 
public-utility business in interstate commerce. 

The Chairman. I was going to ask you if it did not depend more on 
the purpose for which it is intended than on the character of the 
corporation 1 

Mr. Thom. Yes. 

The Chairman. If it is a Federal purpose there is no doubt about it. 

Mr. Thom. Yes, sir; you will find that matter settled by the prac- 
tice of the Federal Government in connection with the exercise of 
the power of eminent domain in regard to obtaining sites for fortifi- 
cations and sites for post offices and anything else that is necessary 
to carry out a power under the National Constitution. You will find 
your statute books full of the actual exercise of the right of eminent 
domain by the Federal Government when appropriate to carry out 
a Federal power. 

The two cases that I have cited, the matter of fortifications and tbe 
matter of sites for post offices, are undeniably in pursuance of a 
Federal power. Now, how does the case stand in reference to a 
carrier chartered by the Federal Government for the purpose of carry- 
ing on an interstate and foreign business) The very moment that 
we coneede the power of incorporation by the Federal Government 
as an appropriate means of regulating commerce, that moment we 
must concede all the powers incidental to the making of an efficient 
transportation system pursuant to the incorporation. In other 
words, the whole basis of Federal regulation is the commerce clause 
of the Constitution. The full range of means of regulation is open 
to the choice of Congress. Anything that is reasonably appropriate 
to the regulation of interstate and foreign commerce can be selected 
as a means by the Congress of the United States. Having selected 
the method of Federal incorporation as an appropriate means for the 
regulation of commerce, Congress may go to the extent of conferring 
the power of eminent domain upon that corporation in order to make 
its incorporation effective. 

Now, as I say, that in brief is our position. We are unanimous 

Mr. Dewalt (interposing). Just let me interrupt you at that 
point. Every charter granted by a State authority to a railway 
cempany which gives it, of course, the right of eminent domain, is 
restricted by the terms of that charter in regard to certain matters, 
to wit, taxation, for instance, and in other matters that it is not 
necessary to mention. Now, the query is again: When the State 
charter is abandoned, which it would be by the federalization of these 
railway companies, does it, as a matter of course, follow that these 
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railway companies abandoning their charter in the State would also 
be not restricted by these other matters which are included in their 
charters ? If so, it would very materially affect the Interests of the 
State. Query, again: Would the surrender of the State charter 
and the acceptance of the Federal charter permit the State under its 
jurisdiction to say, "We now negative these rights that we have 
given you because you have surrendered your charter, and therefore 
we refuse to grant you the right of eminent domain for this new 
railway. ' ' 

Mr. Thom. Of course, the distinction there is between the right 
of eminent domain as exercised by the authority of the State and the 
right of eminent domain as exercised by the authority of Congress. 
If the charter of the State is abandoned, then you can no longer 
appeal to the State power in respect to eminent domain, but if Con- 
gress charters these railroads, it can make its charter effective by 
itself conferring the power of eminent domain just as it can take 
Cape Henry by eminent domain to establish a fortification there, 
just as it can take a site in any city in this country for the purpose 
of establishing a poat office or a customhouse there. There is no 
doubt, as I say, in our minds as to the existence of that power, and 
I will say to the gentleman, who is from Pennsylvania, that that 
matter has received the consideration of as eminent a man as Mr. 
Gowan, the general counsel of the Pennsylvania Railroad, who, of 
course, is deeply interested, as we all arc deeply interested, in the 
continuance of this power of eminent domain, and we all feel that 
the power undoubtedly exists. Of course, if we did not feel it, it is 
primarily our risk and we would not be justified in the confidence 
with which we present to Congress this idea of federalization of these 
railroad companies. 

Mr. Sterling. There has been some companies chartered by 
Congress. 

Mr. Thom. Yes; there were several, and I have no doubt that we 
will find in the books where the power of eminent domain has been 
exercised by those railroad companies, such as the Union Pacific and 
the Texas Pacific and others. Perhaps Mr. Rayburn can tell us about 
the Texas Pacific. 

Mr. Rayburn. They still operate under the Federal charter. 

Mr. Thom. I do not think we will have any difficulty upon that sub- 
ject. We will probably find that that power has been exercised by 
those railroads under Federal authority; but whether it has or not we 
feel no doubt about the matter, as a legal proposition, and we are will- 
ing to take whatever risk there is in it. 

Mr. Doremus. From what source do you think the Government 
gets its power to take lands for a fort 1 

Mr. Thom. From the power under the Constitution to establish a 
national defense — to provide for the national defense. 

Mr. Dokemus. Then the source of power of eminent domain is dif- 
ferent from the particular source to which you referred a moment ago t 

Mr. Thom. I do not quite appreciate what you mean. 

Mr. Dobemus. I just came in and I am not familiar with what you 
said before I came in, but, as I understand it, you believe that Con- 
gress, through Federal incorporation, could empower a railroad com- 
pany to take the property within the State under the power of emi- 
nent domain ? 
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Mr. Thom. Yes. 

Mr. Doremus. Where do we get thatpower ? 

Mr. Tiiom. My argument was this: That wherever it is necessary 
in the exorcise to the fullest extent of a Federal power to exercise the 
right of eminent domain by Congress, Congress has that power, and I 
instanced the statutes on your books. 

The Chairman. It is the power to do all things that are necessary 
to carry out a Federal purpose ? 

Mr. Thom. A constitutional power. I instanced the statutes on 
your books. There is condemnation of land for post offices, for 
instance. 

The Chairman. But as to the authority tc condemn, you recognize 
the distinction between the purpose and the authorization of incor- 
poration. For instance, if Congress can pass a law that all railroads 
should have the power of condemnation in interstate commerce, a 
State chartering a railroad could condemn under it. If a State has a 
general law, not in the charter, that all railroads could condemn, the 
Federal incorporation could condemn then. 

Mr. Barkley. If Congress has the power to confer upon these rail- 
roads the power of eminent domain, they would have to do it through 
the Federal courts. 

Mr. Thom. I do not think so. 

Mr. Montague. You could do it through either the State or Federal 
courts, could you not ? 

Mr. Thom. Yes, sir. In fact, wherever the power of eminent 
domain is exercised, except in the District of Columbia and Alaska, 
you can do it in the State courla. You will find the method outlined 
in the United States Statutes referring the persons who desire to make 
a condemnation to the State courts and to their method of procedure. 
So that they could do it through either the State or Federal courts. 
Thay could either authorize it to be done in the district courts of the 
United States or they could authorize it to be don3 in the State courts, 
and the power to do it in tho State courts is conferred by the sixth 
article of the Federal Constitution, which makes the laws of Congress 

gassed pursuant to the Constitution binding upon all the judges 01 the 
tate courts. 

Mr. Rayburn. I believe you have not touched on the question raised 
by Mr. Dewalt as to what becomes of the rights of the State under 
their State charters when they are nullified by the Federal charter. 

Mr. Thom. Well, no rights exist under it if the charter is abandoned. 
Then you are relegated to the Federal charter and you will have to 
look to it for your power, and we are depending on the competency 
of Congress to create a system of that sort as a part of the system of 
regulation. 

The Chairman. You do not contemplate in this plan that by these 
Federal charters you would deprive the States of the power of taxa- 
tion * 

Mr. Thom. Oh, no. 

Tho Chairman. Or deprive any man of his rights under that incor- 
poration ? 

Mr. Thom. No. Out suggestion is that the power of taxation should 
remain where it is. 

Mr. Stephens. Or deprive thom of the right of police regulation t 

Mr. Thom. No. 
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Mr. Barklbt. If the State charters are all abrogated, would not 
that take away from the State the power to regulate commerce over 
the federalized railroads ? 

Mr. Thom. Oh, yes. 

Mr. Bakkley. So that the State would have no remedy against any 
evil that might exist within the State 1 

Mr. Thom. I will take that up in & moment. 

Mr. Esoh. Would you make this Federal incorporation mandatory 
or voluntary? 

Mr. Thom. I do not think it would be possible to make it- volun- 
tary ; it would have to be compulsory. 

Mr. Ebch. You made some remark in a former argument that it 
would be voluntary. 

Mr. Thom. You misunderstood me, I think. 

Mr. Esch. Perhaps I misunderstood you. 

Mr. Thom. I said it could not be made voluntary for this reason: 
Your power to incorporate is dependent on the power to regulate 
commerce. The idea of leaving it to the person to be regulated, 
whether that person will accept regulation by Congress, negatives 
the whole idea of regulation. Regulation must be universally 
applicable; it can not be left to the persons to bo regulated to say, 
"Twill accept this system of regulation or I will not accept it," It 
is essential to the exercise of the power of regulation that it should be 
binding upon the person or institution to be regulated and not 
voluntary, 

Mr. Esch. But the advantages of Federal incorporation, by giving 
you centralized control and eliminating 48 jurisdictions, would be 
such that there would not be any common carriers that would not 
oome under Federal incorporation. 

Mr. Thom. I do not know whether they would or not. I think it 
would operate in this way: That you would find all of these corpora- 
tions that were dissatisfied with the State control coming in and all 
those that thought they could make better terms with the State 
staying out. I do not believe Congress is ever going to divide corpo- 
rations in to those two classes. They are either gome to leave them 
all in the State or take them all under Federal control. 

Mr. Bakkley. You stated a moment ago that you expected to dis- 
cuss the question I raised about depriving the State of the jurisdiction 
to regulate that part of the commerce wholly within the State. 

Mr. Thom. Yes. 

Mr. Bakkley. How does Congress get any power whatever to 
regulate commerce wholly within the States, merely because the 
instrumentality by which that commerce is carried is an interstate 
carrier ( 

Mr. Thom. The Supreme Court has decided the last question in the 
Minnesota case. The decision was delivered by Justice Hughes the 
other day, and they also decided in the case of the Southern Railway 
Co. against Green, that came up from Alabama, where the question 
was, as to whether or not Congress could apply its safety appliance 
law to a car exclusively engaged in intrastate commerce on an inter- 
state road, and they based the claim on the necessity for a complete 
control of commerce in order to regulate the interstate part of it. 
32873-18 9 
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Mr. Barkley. But thev have not decided that a rate on commerce 
originating in Louisville. "Kv., and terminating in some other city in 
Kentucky, can be regulated by interstate commerce. 

Mr. Thoh. They decided that in the safety appliance case. 
- The Chairman. The safety appliance case was based on the ground 
that a local train might go off the track and wreck a Federal train. 

Mr. Thom. Well, the principle is the same. 

Mr. Montague. The question is, wherever the exercise of the local 
power conflicts with the efficiency of the Federal power, the State 
must give way to the National power. 

Mr. Thom. Yes; and you "will find that in the argument that I will 
submit, and I will touch upon that question and the reasons for it. 

Mr. Esch. Was not that question involved in the Shreveport case ? 

Mr, TnoM. The question of discrimination was involved in the 
Shreveport case, but not the reasonableness of the rate; but it also 
extends to the question of the reasonableness of the rates for the 
reasons that I will lay before you when I come to that part of the 
argument. 

Mr. Esch. Well, I do not want to anticipate it. 
'. Mr. Montague. I move that unless there is something very im- 
portant that we want to ask Mr. Tho'm about that we proceed without 
interrupting him and that he may go right along. 

Mr. Esch. I second the motion. 

Mr. Thom. I do not object to questions. 

Mr. Montague. I think the questions have been very interesting, 
but I think you cango on now without interruption. 

The Chairman. Without objection it is so ordered. 

Mr. Thom. So far I have been trying to lay before this committee 
some of the problems that justify a study of this question of trans- 
portation by Congress. I nave not undertaken to present the full 
merits of these various problems, because it would be inappropriate 
here and it would undoubtedly consume unduly the time ol this 
committee. The question of their merits will arise when the study 
is undertaken. All that I am attempting to do, without regard to 
how these problems shall be decided, is to present to the committee 
certain problems which are important in the public interest and ought 
to be considered, at any rate, however they are decided. I referred 
to several of these problems in my previous address before this 
committee. 

I will proceed to refer to certain other problems. The first of these 
that I wdl now refer to is a problem of vast and far-reaching impor- 
tance as I see the transportation problems of this country. There 
has been a school of thought that has grown up in the public and 
among our public men which has considered the transportation prob- 
lem merely from the standpoint of rates and discriminations. The 
theory of regulation thus far has been dominated by the idea that the 
problem of transportation was wrapped up in those two considera- 
tions, and very naturally. This idea of regulation grew out of the 
existence of abuses. The system of regulation was therefore domi- 
nated by the purpose to meet and to overcome those abuses. The 
abuses which did exist grew out of the fact that, although these rail- 
road companies were charged with a public use, they were privately 
owned and the private owners of them did not realize any right ex- 
cept to use their property as any other private owner would use his. 
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Therefore, he sold transportation at what he could get for it. He sold 
transportation to the wholesale man cheaper than he did to the retail 
man. He sold transportation as high as he could obtain a price for 
it. The result was that there ha'd grown up a system of rates which 
were considered unreasonably high, a system of rates which were con- 
sidered unreasonably discriminatory. 

To meet those difficulties, to provide that all rates should he just 
nnd reasonable, and to provide that there should not be any undue 
discrimination was the purpose of the original act to regulate com- 
merce, and it has been the dominating thought in all the legislation 
which has taken place on that subject. 

Now, Mr. Chairman, it is not wonderful, it is not to be wondered 
at, that that idea should persist, and honestly persist, in the minds of 
a great many men whose duties and whose opportunities do not give 
them the opportunity of seeing the whole railroad question. 

I say that is one schoo of thought. There is another school of 
thought which has grown up and which is a disciple of the principle 
that the time has come when it is more important in the public 
interest that there should be adequate and safe facilities for the 
transportation than that there should be now any further regulation in 
respect to matters which have been heretofore dealt with by Congress. 
Naturally the men charged with the responsibility for furnishing the 
American people with safe and adequate facilities for transportation 
see that side of the question very clearly. They know their diffi- 
culties. They know the public needs. It is necessary for them to 
study not only the present but the prospective needs of the commerce 
of America. We tell you very solemnly that the interests of the 
American people are now more wrapped up in the adequacy and the 
safety of transportation facilities than they are in the mere question 
of rates. We point you to the fact that the extension of railroad 
construction has ceased in this country; that last year there were 
fewer miles of railroad built than at any time since railroad building 
began. We point you to the fact that everything that is being done 
now and everything that can be done under the present system is 
intensive in character, and goes to the improvement of a plant within 
its present limits, and that no matter now much your population 
grows, no matter how much you want to develop new regions, there is 
not the opportunity now to do that, because there is not any induce- 
ment to the public to put their means into railroad building, as com- 
pared with the opportunities that they have in industrials. We tell 
you that the commerce of the United States will be halted unless some 
means be adopted of enabling these railroads to extend their lines or 
other railroads to extend their lines into regions which need develop- 
ment. 

Now, there are the two schools of thought. It is a fundamental 
matter to be considered whether or not the time has come, as we 
solemnly represent to you that it has come, when in the interest of 
the development of this country and in order to provide adequately 
for its commerce, there should be something done that will invite the 
investment of money in these enterprises, so that their facilities may 
be increased and commerce may be adequately provided for. As I 
say, without any reference to the question of tne merits of that con- 
troversy, I invite your attention to the fact that there are these two 
schools of thought, one regulating the railroads simply from the 
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standpoint Of rates and discriminations, and the other solemnly as- 
' swing Congress that that is not the dominant consideration which 
ought to prevail, but the question of providing adequate facilities 
for the present and the future is the one that ought to be considered. 
This is a problem which invites the most careful and most conscien- 
tious study on the part of the representatives of the people in Congress. 
There is another thing that ought to be considered. The public 
conscience of this country has put the railroads out of politics. While 
a railroad here and there — and I say this as a matter of precaution, 
because I know of none — while a railroad here and there may take an 
interest in elections, the prevailing rule in this country is that the 
railroads are absolutely divorced from any influence in public affairs. 
What we can get is in a forum like this, in a forum of public debate, 
in a forum to which we may bring the merits of our cause and have 
them considered, not in influencing the election of men or controlling 
the views of men otherwise than by argument and debate. But, on 
the other hand, while the railroads are put out of politics, those that 
want to make them a political issue have not been put out of politics. 
There is not a crossroads in this country where there is an ambitious 
man who wants to make his way in public life who does not feel that 
the easiest step in that direction is to do something that will he an- 
tagonistic to the railroad that runs through his place. The tempta- 
tion to the man in public life to make a case against the railroads still 
exists. The power of the railroad to defend itself hi s gone. When 
we consider what the railroad is, when we consider that it is the fa- 
cility that lies at the basis of the commerce of your people, that it 
enables your merchants to do business, that it enables your farmers 
to carry their produce to market, that it lies at the basis of the manu- 
facturing business of the country, is it, from the standpoint of the 
public interest, a wholesome situation that these railroads should be 
made the football of politics and should be open to assault by every 
ambitious man even though he may not be able from his experience 
in life to see the whole ofthe railroad problem 1 You ask me how 
that is to be accomplished, how the putting of the railroads on a busi- 
ness foundation and -taking them out of politics on both sides is to be 
achieved 1 It is to be achieved by putting them under the regulating 
power of Congress, and putting them under a system which will, 
while applying properly the principle of correction, also in proper 
cases apply properly the principle ol protection. 

That leaves me, Mr. Chairman, to consider the question of how 
this matter of regulating commerce stands between the States and 
the Federal Government. I do not any longer consider that as a 
question of practical moment; either the system of private ownership 
and public regulation is to prevail or the system of Government 
ownership is to take its place. If there is a Government ownership 
it will not be by the States but it will be by the United States, ana 
when that time comes there will necessarily be the complete power of 
regulation and control in the National Government, much more so 
than anything that we shall present for your consideration, because 
here will bo an arm of the National Government as distinct as the 
Post Office Service, and the States will have no more to do with the 
control of the system of transportation under Government ownership 
than they have now control of the Post Office Service under Govern- 
ment ownership. But I want to go one step further. I want to 
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establish, as I think I can, that the regulation of interstate commerce 
by the Federal Government is a right of the States; that it is not a 
question of negativing a State power, but it is inpursuance of estab- 
lishing and recognizing States rights when the Federal Government 
undertakes the regulation of these instruments of interstate com- 
merce and the States do not. In presenting that proposition I wish 
to ask your attention to the two classes of State rights, one of which 
has been universally emphasized and the other, in respect to com- 
merce, universally ignored. One class of State rights is tho reserved 
powers of the States, tho powers which the States reserved when 
they entered the Union. The other class of State rights is the right 
which the States acquired by entering the Union. 

I will illustrate the latter class. When the States of Georgia 
and Virginia went into this Union they acquired the right that their 
defense should be provided for by this Nation; they acquired the 
right by entering the Union to a national defense. If one of the 
States was oppressed and wronged, it is the right of that State that 
all the States shall defend it against oppression and wrong. 

Another class of these rights is the right to have a uniform export 
and import system, so that the ports of one State can not exclude 
the ports of other States from a fair participation in foreign com- 
merce. The State of Virginia by entering this Union acquired that 
right for the port of Norfolk— that Norfolk should stand on a basis 
of equality with the port of New York in respect to the system of 
export and import trade. 

Another right which the States acquired by entering the Union 
was the right to have interstate and foreign commerce regulated, 
not by one of the States, but by Congress, which represents all the 
States. 

I shall try now to show you historically the importance of this 
latter idea. I shall invite your attention to the fact that when this 
Union was formed in 178!), perhaps the most potent cause for its 
formation wr.s the establishment of a system by which one central 

fower should regulate interstate and foreign commerce. Before the 
Tnion was established, even under the Confederacy during the war 
and until 1787 when the war was over and until 1789 when the Con- 
stitution was adopted, each State was absolutely sovereign over its 
own commerce. It could regulate its own ports; it could make its 
own export and import laws ; it could prevent the entry of commerce 
from other States; it could hold its own products within its own 
borders, and that was done. 

For example, Virginia, by her export duties and inspection laws, 
with the incidental tax, sought to keep her tobacco at home. Mary- 
land, by her inspection laws and taxes, sought to do the same with 
regard to her potash and pearlash. 

Massachusetts prohibited the exportation of grain or unmanufac- 
tured calfskins and imposed an onerous inspection tax on exports 
to other States of tobacco, butter, and other products, while North 
Carolina laid, for a limited time, an embargo on the exportation to 
other States of corn, wheat flour, beef, bacon, and other necessaries 
of life. 

The Chairman. I would like to know if you know upon what 
ground Maryland had a right to impose a tax on potash, which is a 
very important article now ? 
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Mr. Thom. She hus exhausted it since that time. The other States 
have got it. 

The Chairman. She did not have enough. 

Mr. TnoM. No, sir. New York, by imposing an import duty, 
sought to exclude from its markets the butter, milk, and other dairy 
products of New Jersey and the firewood of Connecticut. 

Rhode Island imposed an ad valorem tax of 5 per cent on all arti- 
cles imported into that State from the other States as well as from 
foreign countries, with a proviso for reciprocal relief. And so with 
other States. In regard to the commercial rivalry and war of porta, 
it was customary for States having available ports to impose an un- 
limited tax on all goods reaching this continent through their ports, 
and thus subjecting, for the benefit of themselves, the people of the 
other States to a substantial burden of taxation. 

For example, the ports of Boston and New York were at one time 
far behind Newport in the value of thoir imports, and Rhode Island, 
according to the Supreme Court of the United States, paid all the ex- 
penses of her government by duties on goods landed at her principal 
ports. 

The condition at that time of commercial selfishness and greed 
between the States is best described by Fiske in his work on the 
Critical Period of American History. He says: 

Meanwhile the different States, with their different tariff and tonnage acta, began 
to make commercial war upon one another. No sooner had the other three New Eng- 
land Statee virtually cloeecf their porta to British shipping than Connecticut threw hen 
wide open, an act which she followed by laying duties upon imports from Massachusetts. 
Pennsylvania discriminated against Delaware, and New Jersey pillaged at once 
by both her great neighbors, was compared to a cask tapped at both ends. The con- 
duct of New York became especially selfish and blameworthy. That rapid growth 
which was soon to cany the city and State to the position of primacy in the Union 
had already begun. After the departure of the British the revival of business went 
on with leaps and bounds. The feeling of local patriotism waxed strong, and in no 
one was it more completely manifested than in George Clinton, the Revolutionary 

Kueral, whom the people elected governor for nine successive terms. It was his 
it article of faith that New York must be the greatest State in the Union. But his 
conceptions of statesmanship were extremely narrow. In his mind the welfare of 
New York meant the pullingdownand thrusting aside of all her neighbors and rivals. 
Under his guidance, the history of New York, during the five years following the peace 
of 1783, was a shameful story of greedy monopoly and sectional hate. 

Mr. Stealing. Is that still a quotation from Fiske ? 

Mr. Thom. Yes. I will teU you when I get through with that 
quotation. 

Of all the 13 States, none behaved worse except Rhode Island. 

With apologies to Mr. O'Shaunessy. 

A single instance, which occurred early in 1787, may serve as an illustration. The 
dty of New York, with its population of 30,000 souls, had long been supplied with 
firewood from Connecticut and with butter and cheese, chickens, and garaen vegeta- 
bles from the thrifty farms of New Jersey. This trade, it was observed, carried thou- 
sands of dollars out of the city and into the pockets of detested Yankees and despised 
Jerseymen. 

This is still Fiske, nob me: 

It was ruinous to domestic industry, said the men of New York. It must be stopped 
by those effective remedies of the Sangrado school of economic doctors, a navigation 
act and a protective tariff. 

Acts were accordingly passed obliging every Yankee sloop which came down 
through Hell Gate, and every Jersey market boat which was rowed across from Paulua 
Hook to Cortlandt Street, to pay entrance fees and obtain clearances at the custom- 
house, just as was done by ships from London or Hamburg. 
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The Chairman. You can not go to New York now without spend- 
ing some money ? 

Mr. Thom. That is admitted. 

And not a cartload of Connecticut firewood could be delivered at the back door of 
a country house in Bookman Street until it should have paid a heavy duty. Great 
and just was the wrath of the fanners and lumbermen. The New Jersey Legislature 
made up its mind to retaliate. Connecticut was equally prompt. At a great meet- 
ing of business men, held at New London, it was unanimously agreed to suspend all 
commercial intercourse with New York. Every merchant signed an agreement, 
under penalty of |250 for the first offense, not to send any goods whatever into the 
hated State for a period of 12 months. By such retaliatory measures it was hoped 
that New York might be compelled to rescind her odious enactment. But such 
meetings and such resolves bore an ominous likeness to the meetings and resolves 
which in the years before 1775 had heralded a state of war, and but for the good work 
done by the Federal convention another five years would scarcely have elapsed before 
shots would have been fired and seeds of perennial hatred sown on the shores that 
looked toward Manhattan Island. 

That is the end of the quotation from Fiske. Now, that condition 
of affairs suggested meetings all over this country. Rhode Island 

J resented resolutions calling for a central body to regulate commerce, 
ames Madison introduced^ in the Legislature of Virginia and had 
passed resolutions to the same effect. James Monroe, as a Member 
of the Federal Congress, brought in resolutions saying that such 
regulation was absolutely essential, and that and other things, town 
meetings all over the country, resulted in the Annapolis convention 
which was called together to deal with the question of trade and other 
questions, and that brought about the convention which made the 
Federal Constitution. 

So, as was said by the Supreme Court of the United States, the 
principal cause that brought about the Federal Constitution was in 
order that there might be inserted therein the provision that there 
should be a power in the Federal Government to regulate interstate 
and foreign commerce. 

Now, Mr. Chairman, I must pass on rapidly because I have not 
sufficient time to treat this subject fully. I want to call your atten- 
tion to the fact that there is as absolute a necessity, in the publio 
interest, for the power of regulation to be exerted by the Federal 
body as there was when the Constitutional Convention met and put 
that in the Constitution of the United States. For example, let us 
take two States. Here is one State the policy of which is that there 
shall be adequate and safe transportation facilities. It takes a 
liberal and broad view of what commerce is and what commerce 
demands. Right by the side of that State is another one which, for 
the time being, may be in the hands of narrow men, who have no 
adequate commercial outlook, who do not appreciate the commercial 
needs of the country as the first State I have named does. That 
State cuts down its rates on intrastate traffic just so as to avoid the 
line of confiscation. Now, how is the policy of the first State to be 
carried out? It wants adequate facilities. It wants the oppor- 
tunity for its people to trade. It does not believe in the narrow 
views of the second State. If those facilities are to be made ade- 
quate, who must pay for them ? Is the State with the liberal policy 
to pay for them, or must the burden fall on interstate commerce and 
foreign commerce ? 

By the presont distribution of powers and method of regulation the 
narrow, selfish, and greedy State can. by its inadequate conception of- 
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the problem, throw the whole burden of adequate transportation facil- 
ities upon the other State or upon interstate and foreign commerce. 
Does not that State regulate interstate and foreign commerce when 
it cuts the railroad in two within its borders, or when it so impairs 
its income that it can not give to the other States the facilities that 
they need ? In other words, does it not stand across the pathway 
of the policy of the other more liberal States in the establishment and 
maintenance of an adequate transportation system! Is it not then a 
right of the liberal States, of the States that want adequate facilities, 
not to have that question determined by a sister State but by a body 
which represents all the States? That is no fanciful picture. I 
know a State which I will not name, which wants to preserve its own 
markets for its own people and that wants to strip the carrier as far 
as it can be done without confiscation. Carriers run through that 
State that run .through 10 others, some of which are liberal and some 
of which have an absolutely different policy from the one State that 
I have mentioned. Now, is it not a right of each one of those States 
not to have the standard of its facilities fixed by the narrow policy 
of one, or to assumo the alternative of making its own peoplo pay the 
bill for better facilities or make interstate and foreign commerce pay 
for the facilities? As Chief Justice Marshall has said: 

Though any one Slate may be willing to control ita operations, no State is willing 
to allow r. there to control them. 

In other words, while any one State would be willing to regulate 
these matters, it is not willing to see the other States regulate them. 
The interstate and foreign commerce in the South is 85 per cent of 
the total commerce in the South. 

Mr. Rayburn. Is it different in the Northern States? 

Mr. Thom. You take a State like New York. The market is in the 
same State with the producer. 

Mr. Rayburn. But take the whole country ? 

Mr. Thom. Taking the whole country, I think about 85 per cent 
is about what it is. Of course, in Pennsylvania it is not so because 
there is a great market in Philadelphia, and in New York there is a 
great market in Now York City, but most of the other States want 
to reach New York and Philadelphia. But I would say that it aver- 
ages 85 per cent of the whole commerce. Now, is it in the public 
interest that any State that has a narrow and insufficient outlook and 
a narrow and greedy policy should have the power to so reduce rates 
on the 15 per cent of intrastate business as to increase the burden on 
interstate and foreign commerce or on the traffic of the other States, 
or to confront the other States with the alternative of not having the 
facilities for the transportation of their products to the markets of 
the world. 

Without pausing to make a full discussion of this subject, I want 
to put into the hands of the committee — of each member of the com- 
mittee — an address which I made last summer before the bar asso- 
ciation of the State of Tennessee, in which this view is outlined to the 
fullest extent. It is entitled "A right of the States," and in it I have 
attempted to prove that State rights arc violated, the rights acquired 
by the States when they entered the Union are violated, when the 
control of the instrument of interstate commerce in which all the 
States are interested is put into the hands of a narrow niggardly 
State instead of being controlled by the broad and liberal conceptions 
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which all the other States may think best in the public interest. X 
have outlined, and merely outlined, the argument on which this view 
is presented. I will give one illustration of it. Here are the two 
States of New Jersey and Pennsylvania which have adopted a require- 
ment of the railroads which puts upon them a charge of a million and 
three-quarter dollars a year. Other States have not adopted it. 
Ohio has not; Indiana has not; and Illinois has not. But that 
$1,750,000 put on by the action of Pennsylvania and New Jersey will 

S»y the interest on $34,000,000 a year. Now, the other States of 
hio, Indiana, and Illinois must have their commerce taxed for the 
purpose of paying this immense bill put upon them by the action of 
two other States. And, moreover, inasmuch as the interest on $34,- 
000,000 would be paid by the expense of this exaction of two States, the 
facilities which might be built in all five of the States that I have 
mentioned at a cost of $34,000,000 a year are taken from the public 
in order that the policy of these two States may'prevail. 

Mr. Dillon. To what do you refer when you speak of the policy 
of those two States! 

Mr. Tuoh. I speak of the extra-crew bill, which has cost those 
two States $1,750,000 a year. Ohio has not done it. I am not 
discussing the merits of that bill, but I am merely showing how the 
action of one State or two States can saddle an expense upon all the 
other States which they must pay whether they like the policy or 
not, or else they must be deprived of the facilities which the capital- 
ization thereof would furnish to them all. 

Mr. Richard Wayne Parker. You mean the full-crew bill 3 

Mr. Thom. Well, we call it the extra-crew bill. Some people call 
it the full-crew bill and others call it the extra-crew bill. Now, I am 
not discussing the merits of this proposition, but I am using it as 
an illustration of the power of one State to do as I have suggested to 
you. 

The Chairman. Mr. Sutherland would like to ask you a question, 
Mr. Thom, if you have reached the end of a division of your argument. 

Mr. Thom. I have reached the end of that branch. 

Mr. Sutherland. Do not the railroads themselves sometimes dis- 
criminate against the products of a State, as in the case of West 
Virginia coal where they imposed a 15 cent discriminatory charge 
against West Virginia coal ? 

Mr. Thom. My own judgment, without answering your question, 
because I do not know the merits of that proposition, is that the 
power of discrimination ought to be absolutely taken away from the 
railroads. That is what I think. 

The Chairman. Mr. Thom, how much more time do you think it 
will require to conclude your remarks 1 

Mr. Thom. I think I nave laid before the committee several of 
the problems that I would like to call your attention to, but I will not 
go any further into them. I have laid before you some of the prob- 
lems which ought to be studied, but not saying on which side they 
ought to be decided. 

The Chairman. Do you want another day? We can give you 
to-morrow. 

Mr. Thom. No, sir; I will submit the case upon the testimony 
now in. 
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Mr. Stephens. I suggest that Mr. Thorn puts into the record in 
the extension of his remarks the printed statement that he has read 
from. 

The Chairman. You may do so when you revise your testimony. 

Mr. Thom. I will say one other thing that ought to be done. I 
think the whole question of the rate-making power ought to be con- 
sidered. Some people think that the power of rate making ought to 
be in the regulating body; that there ought not to be any power in 
the railroads at all to make rates. Other people think that the power 
to make rates ought to be enlarged by putting into the power of the 
Interstate Commerce Commission the right to control minimum rates 

Si well as maximum rates. Other people think that the Interstate 
ommerce Commission has enough power as it is. I think that is a 
problem that ought to be considered. I will take the liberty of send' 
me to each member of the committee by mail a copy of this address 
before the State Bar Association of Tennessee, which is devoted to the 
question of the development of the idea that it is the States' right to 
have the authority given to all the States to regulate the instrument 
of interstate commerce. 

The Chairman. The committee has no desire to curtail tout 
remarks. We will be glad to meet again to-morrow if you wisn to 
argue any further. 

Mr. Thom. I will decide that a little later. I -would like to have Mr. 
Trumbull speak for a few minutes, He can finish all he wants to say 
in 15 minutes. 

STATEMENT OF MR. FRANK TRUMBULL, CHAIRMAN OF THE 
BOARD OF DIRECTORS OF THE CHESAPEAKE ft OHIO RAIL- 
ROAD CO., AND CHAIRMAN OF THE ADVISORY COMMITTEE 
OF RAILWAY EXECUTORS, NO. 61 BROADWAY, NEW YORK 
CITY. 

Mr. Trumbull. Mr. Chairman, I suppose I should state first who I 
am and why I appear. 

The Chairman. Just tell it out loud, so that we can all get the 
benefit of your distinguished personality. 

Mr. Trumbull. My name is Frank Trumbull^ No. 61 Broadway, 
New York City. I am chairman of the board of directors of the Chesa- 
peake & Ohio Railway Co., and also chairman of the advisory com- 
mittee of railway executors. I think Mr. Thom made a statement a 
few days ago as to the composition of that committee. It represents 
14 of the leading railway executives of this country and it represents 
the railroad systems from the Atlantic to the Pacific, and from British 
Columbia to the Gulf of Mexico. That is to say, these men repre- 
sent lines which cover the whole country, and they undertake to 
speak for about 80 per cent of the total railroads of this country, or 
84 per cent of the railroads having a capitalization of over SI, 000 ,000. 
I want to confirm what Mr. Thom has said, that this, of ail our 
domestic problems, is the most important. I have read most of the 
testimony given to you last week by the members of the Interstate 
Commerce Commission, and while we might differ about some details, 
I want to say to you that I think that they are altogether too modest 
in what they ask. These States are regulating interstate commerce 
right along while we are sitting here. The Interstate Commerce 
Commission is trying to regulate it. I think they should control it. 
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I, of course, can not go into the legal argument, because I am not a 
lawyer, but perhaps I can give you one or two concrete illustrations 
of what I mean. 

In the Eastern Kate case the Interstate Commerce Commission 
found decisively that the revenues of the carriers were inadequate 
and they finally granted an increase, and within three or four days of 
that time the State of Pennsylvania handed down an order reducing 
the rates on anthracite coal which amounted to something like several 
million dollars a year. That is in the courts now. What the out- 
come will be I do not know. But I do know that litigation keeps 
everybody in bad humor. The railroads in Virginia charge 2} cents 
a mile. The State of Kentucky reduced its rates from 3 cents a mile 
to 2J cents a mile. The State of West Virginia reduced its rates to 2 
cents a mile. Now, if the railroads themselves will make a discrimi- 
nation like that there would be no end of condemnation. I think 
that everything that Mr. Thorn has said can be supported — I know 
it can — by proof in one instance after another all over the country 
and by the fact, which I state without fear of contradiction, that the 
States are regulating interstate commerce when it was never con- 
templated that they should do so. So that on every account I think 
that this committee should mako — and I hope they will make — a 
favorable report on the resolution which is now befare you, S. J. 
Res. 60, ana let everybody have a chance to be heard, shippers, 
railroad men, bankers, and everybody who has an interest in this 
matter, and let us know what they think about it. It is so large a 
question that I think we could not attempt to go into it now. 

So far as the regulation of securities is concerned, I know there 
has been a feeling that Congress ought to tackle it and the railroads 



are perfectly willing that Congress should tackle it, if they shall do 
it in an efficient way and if they will emancipate the railroads from 
an attempt by the States to do the same thing. I might say to you 
in that connection that within the last two years soveral things have 
happened. For instance, here is the Clayotr* bill, section 9 of which 
reads as follows : 

Every president, director, officer, or manager of any firm, association, or corporation 
engaged in commerce as a common carrier, who embezzles, steals, abstracts, or willfully 
misapplies or willfully permits to be misapplied any of the moneys, funds, credits, 
securities, property, or assets of such firm, association, or corporation, arising or accru- 
ing from, or used in, such commerce, in whole or in part, or willfully or knowingly 
converts the same to his own use or to the use of another, shall be deemed guilty of a 
felony, and upon conviction shall be fined not less than $500 or confined in the peni- 
tentiary not less than one year nor more than ten years, or both, in 'the discretion of 
the court. 

Now, there is a new law passed only 14 months ago, I do not know 
the history of it, but I have heard that it was passed because of 
criticisms directed against the Attorney General because he did not 
bring prosecutions against the officers and directors of certain rail- 
roads. Certainly there is provision in the law which will go further 
toward curing anything that may be embarrassing you more than 
anything that could be done now. Another thing in the Clayton 
bill is found in section 10, where you will find an attempt to deal with 
the question of interlocking directorates. Section 10 reads as follows: 
That after two years from the approval of this act no common carrier engaged in' 
commerce shall have any dealings in securities, supplies, or other articles of commerce, 
or shall make or have any contracts for construction or maintenance of any kind, to the 
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amount of more than 160,000 in the aggregate, in any one year, with another corpo- 
ration, firm, partnership, or association when the said common carrier shall have 
Xn its board of directors, or as its president, manager, or as its purchasing or selling 
er, or agent in the particular transaction, any person who is at the same time a 
director or manager, or purchasing or selling officer of, or who has any substantial 
interest in such other corporation, etc. 

One of the charges that has been mode is that the railroads have 
bcc>n dealing with it themselves, but there is an attempt to cure it 
by legislation. I am sorry to say that it was not efficiently done, 
but there is another illustration of how important it is to have 
questions of this kind thoroughly considered before any action is 
taken upon them. Here is a provision in the Clayton bill regulating 
holding companies. 

The Chairman. That is mainly because it was directed to the 
committee which has no control over that subject. It should have 
been sent to the proper committee. 

Mr. Trumbull. Here is a, provision in section 10 that a director of 
one company can not bo a director in the other company, even if they 
own all the stock, if they have any transactions with each other. 
Here is a provision in the Clayton bill that railroads can acquire the 
stock of other railroads. There is very properly a provision for 
extension. The ownership of an end to end line is legalized. Now, 
necessarily such lines as that will have financial and other transac- 
tions with each other. They will be selling coal ties, and lumber to 
each other. They will be loaning money to each other and guaran- 
teeing securities, and yet this provision is so loosely drawn that you 
can not have that continuity of direction which the law itself evi- 
dently contemplates that it should have. 

- So we think, Mr. Chairman, first that Congress has a perfect right 
to take jurisdiction of the supervision of securities, but it ought not 
to confuse investors in doing that. Nineteen States are already 
attempting to deal with this question, and unless you emancipate the 
investor, because after all you are dependent on him, from the inter- 
ruptions and intrusions of State authorities upon the instrumentali- 
ties of interstate commerce, you will not have a satisfactory amount 
of capital flowing in to these roads. 

Another thing has happened that I will call your attention to. 
The decision of the Interstate Commerce Commission in the Eastern 
Rate Case is a very important decision. Here is an important part 
of it in which they say: 

Net corporate income is the amount remaining for dividends and surplus after 
interest, leased line rental, and other charges have been paid. 

Then they go on to a further explanation. Then they say: 

It is unnecessary to illustrate further the impropriety of accepting net corporate 
income as a measure of the adequacy of rates. The carriers, however, while einibit- 
•ing their returns in net corporate income, have very properly placed greater depend- 
ence upon the net operating income as the measure of the sufficiency of their returns; 
and we shall use the net operating income of these carriers as the product of trans- 
portation rates that should be examined in order to determine, so far as we may, the 
adequacy and tendency of their revenues. 

Now, that sets at rest for all time the charge that the railroads 
receive the interest on their bonds. No State has determined that 
any railroad is entitled to dividends on their bonds nor the interest 
on their stock, but the courts have said that they are entitled to the 
interest on a fair return of their property, and here is a decision of 
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the Interstate Commerce Commission on that proposition. So that 
we feel that there is no urgency about this thing, because of the pro- 
visions of the Clayton law and the decision of the Interstate Commerce 
Commission. Even if you think that there is an urgency about it, 
we ore quite willing to sit down and help draft a law that is suitable, 
provided that you will emancipate us from the States while we are 
doing it. There are a great many questions that could be investi- 
gated by a joint committee including the regulation of interstate 
commerce by the States, which is ludicrous if it were not serious. 
The gentleman on my left here asked about the different rates in 
West Virginia awhile ago. I am very glad he asked that question 
because I happen to know something about that situation. There 
is just as intense a feeling in Ohio on that point as in West Virginia. 
I say now that the Interstate Commerce Commission has been 
altogether too modest in asking for additional powers. Naturally 
they do not want to force this question on you, probably, but yon 
ought to let them control the situation, not merely regulate it. When 
they say to you, as they did within a week, that they want to do 
what is fair by the railroads, you ought to put them in a position to 
do it and not let some States take it away from them, as they have 
done in New York and New Jersey, and, possibly, in other States. 
It started with the reduction of rates in Ohio, and it has become very 
complicated and one of the most confusing things I have ever come 
in contact with. There are millions of dollars going over the dam 
at the present time that ought to be saved to enable the railroads to 
meet the demands of labor and deal more equitably with conditions 
as they exist. I predict that with the conclusion of the European war 
the financial center of the world will be transferred from London 
to New York. We ought to build up the export business of this 
country as we never dreamed of before, but we can not do it if we 
have not an efficient system of regulation. The subject is bristling 
with points that a commission might consider ana on which we 
ought to hear everybody who has any information or news upon the 
subject. I do not care what his view is, but everybody ought to he 
heard on these questions, even on Government ownership. 

So, with the simple statement that I think there is an opportunity 
before you gentlemen such as you have never had in your experience 
in Congress to do something constructive for your country, I recom- 
mend most cordially to you the resolution that has come to you 
from the Senate. 

Mr. Thom. Mr. Chairman, I have a telegram from the counsel for 
the Louisville & Nashville Railroad saying that he wishes to appear 
and have an opportunity of being heard before this committee on 
this question of the power proposed to be vested in the Interstate 
Commerce Commission to inspect correspondence. That road has a 
special interest and special strong views on that subject, and they 
wish an opportunity for their counsel to be heard. 

The Chairman. When will he he here ? 

Mr. Thom. How late can you hear him ? 

The Chairman. We would like to have him here to-morrow. 

Mr. Thom. He can not be here before Friday. He just wants to 
be heard on that one subject. 

The Chairman. We want to dispose of this resolution as soon as 
we can. That proposition was reported upon by the committee and 



142 BILLS AFFECTING INTERSTATE COMMERCE. 

passed by the House last year, and my own inclination, though I do 
not know how the other members stand, is to amend this resolution 
by saying that the adoption of it shall not prevent the consideration 
of those two matters if Congress wants to do it. I do not want any- 
body to get up and say that the resolution has barred those two 
questions. 

Mr. Thom. The enlargement of the commission and the security 
matter 1 

The Chairman. And the Rayburn bill. 

Mr. Thom. That is three matters. 

The Chairman. I do not know that we will consider all of them, 
but I do not want anybody to say that they are barred by the passage 
of this resolution. 

Mr. Thom. I wish you would let me know what time would be 
convenient for the committee to hear him after Friday, because I 
would like to know what to say to him. 

The Chairman. If there is no objection, you can tell him to come 
Friday at 10.30 o'clock in the morning. The committee wishes to 
thank both of you gentlemen for the light that you hare given us on 
this subject, and you are both at liberty to revise and extend your 
testimony when the notes axe furnished to you. 

(Thereupon the committee adjourned until Friday, March 3, 1916, 
at 10.30 o'clock a. m.) 
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